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HOHFELD WITHOUT RIGHTS
PHILIP MARCUS
Abstract
Keywords: Jurisprudence, Rights, Hohfeld, Jewish Law, Legal History.
Rights discourse has become an important factor in legal analysis. However,
even those who criticize it have not proposed any alternative to the use of
rights as the principal idea behind all legal relations.
Wesley Newcomb Hohfeld, in his articles Some Fundamental Legal
Conceptions as Applied in Judicial Reasoning drew attention to the failure
of analysis based on rights and duties alone properly to describe legal
relations, and proposed eight concepts which would enable clear thinking
and proper understanding of legal relations. He also emphasized the need for
clear definitions of the terminology used.
The objective of this paper is to show that the word “right” has taken on
meanings far from the original meaning of the word – correct, proper,
deserved – and as a result legal analysis has been distorted.
After a historical and philological survey, and a critical view of the rights
discourse now current, I show that the Jewish legal system, as a
comprehensive system of law, does not have any need of the term “rights” in
its modern sense, being based on duties and obligations, and provides an
example of an alternative method of legal analysis.
Examples, drawn from decided cases in the fields of property law and the
law relating to children, are brought to show that analysis on the basis of
obligations is not only adequate, but also leads to more appropriate
solutions.
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HOHFELD WITHOUT RIGHTS
INTRODUCTION
It is taken as axiomatic by legal thinkers throughout the western world that
the fundamental unit for describing legal relations is a right.
I shall attempt to show that the word “right” in English, with its cognates in
other languages, has become progressively detached from the idea of “the
right”, that is, what is correct, fitting or proper, and has taken on a life of its
own with damaging results. This paper is part of a larger work, in which I
propose that the growth of the phenomenon of “rights talk” is a result of
historical and political influences, and has caused distortions, some of them
very serious, in the way we look at life and at each other, as well as manifest
flaws and mistakes in the constitutions of states, international treaties, statute
law and judicial decisions.
This paper will critically discuss the analysis of rights by Wesley Newcomb
Hohfeld, in his articles, which appeared in the Yale Law Journal some 90
years ago under the title Some Fundamental Legal Conceptions as Applied
in Judicial Reasoning1, (hereinafter Hohfeld).
Hohfeld showed that what are commonly referred to in legal literature, and
even more so in common parlance, as “rights” are usually legal relations of a
different kind. I intend to go further than Hohfeld and show that all legal
relations can be described in terms other than “rights”. I propose to show,
(1913-14) 23 Yale L.J. 16 and (1917) 26 Yale L.J.710 (hereinafter – Hohfeld ). However for the sake of
convenience I shall refer to the book in which the articles were published, under the same title, with a
foreword by Arthur L. Corbin and an introduction by Walter Wheeler Cook. (New Haven, Yale University
Press, 1919 and since reprinted).
1
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using some of Hohfeld’s methodology, that the word right is superfluous
and unnecessary, and for the very reasons that Hohfeld suggested, legal
analysis would be better off without it.
I shall also seek to show that a legal system based on duties or obligations is
not only possible, drawing on the Jewish legal system as a fully developed
system containing all the mechanisms necessary in modern society, but will
also bring great advantages and eliminate the defects of rights talk and rights
domination.

I am deeply grateful to many people who have assisted me in preparing this
paper: especially to my supervisor Dr Doron Menashe of the Faculty of Law
at Haifa University; and to my former lecturer in Jurisprudence at University
College London, Professor Michael Freeman and to Professor Fania OzSalzberger at Haifa University, who helped me in referring me to lines of
enquiry; to many friends and acquaintances who heard me out when I
suggested the ideas which form the basis of this work; and particularly to my
father, Jack Marcus of blessed memory, who, more than any of my teachers,
taught me how to think independently and question even the most basic
assumptions, and my wife Miriam, who not only tolerated my absences
from home when researching and writing, but also proofread and corrected
the text.
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Section 1 HOHFELD’S METHOD AND CONTRIBUTION
The problem of terminology
Hohfeld started his analysis with the following statement: “One of the
greatest hindrances to understanding, the incisive statement, and the true
solution of legal problems frequently arises from the express or tacit
assumption that all legal relations may be reduced to “rights” and “duties”,
and that these latter categories are therefore adequate for the purpose of
analysing even the most complex legal interests… Even if the difficulty
related merely to inadequacy and ambiguity of terminology, its seriousness
would nevertheless be worthy of definite recognition and persistent effort
towards improvement; for in any closely reasoned problem, whether the
legal or non-legal, chameleon-hued words are a peril both to clear thought
and to lucid expression. As a matter of fact, however, the above-mentioned
inadequacy and ambiguity of terms unfortunately reflect, all too often,
corresponding paucity and confusion as regards actual legal conceptions.”2.
As Corbin points out in his foreword 3, “No word in any language has a
‘true’ meaning, or an ‘objective’ meaning, or a ‘legal’ meaning, which
everyone is obliged to adopt at his peril, in his conversation, his letters, his
contracts, his statutes, or his constitutions.”4

2

Hohfeld, p. 35.
Hohfeld, p. viii.
4
Corbin continues “There is peril, however, in this common multiple usage of important words; it very
frequently, especially when it occurs in a contract, a court opinion, or a statute, causes misunderstanding,
litigation, conflict, and inconsistent decisions. This is demonstrated in Hohfeld’s articles published in this
volume. It is demonstrated in the continued disputes and conflicts in the interpretation of our contracts, our
statutes and our Constitution. That Constitution declares that no state shall deprive citizens of the United
States of their ‘privileges and immunities.’ Does anyone know what these words mean? The founding
3

Copyright Philip Marcus www.philip-marcus.com

HOHFELD WITHOUT RIGHTS Philip Marcus

Hohfeld

5

quotes Holland’s Jurisprudence , who, speaking of “the well

known sort of ambiguity inherent in the Latin ‘Ius’, the German ‘Recht’, the
Italian ‘Diritto’, and the French ‘Droit’,”

used to indicate both “law” as

such and “a right” considered as a concrete relation created by law, points
out that “the identity of terms seems irresistibly to suggest an identity
between the ideas which are expressed by them”. Hohfeld calls this “the
principle of linguistic contamination”.

Words have layers of meaning, and each of us brings to the interpretation of
a word his own experiences of past uses and contexts of the word. Oliver
Wendell Holmes complained that “law is full of phraseology drawn from
morals” and suggested banishing from the law “every word of moral
significance”.6

Since Hohfeld and Corbin and Holmes wrote their comments, the
Communist and Nazi regimes have risen and fallen. Both systems achieved
their massive support by use of language, Nazism by appealing in colourful
and emotionally charged language to the basest instincts of bestiality in
men7, and communism by constructing a new vocabulary of pseudo-

fathers did not. They may have in their own minds identified them with ‘rights’ and ‘privileges’. And they
may have lumped all four together, as people have always done, under the single, wonderful, all-inclusive
term ‘rights’ – a term with 20 meanings.”
5
Hohfeld, p.40, n.36a.
6
The Path of the Law, in Collected Legal Papers (New York: Harcourt Brace & Co., 1920) 170,179.
7

Alan Bullock Hitler: a Study in Tyranny (London, Penguin Books, Revised Edition 1962) p70
and passim).
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scientific-historical concepts.8 The power of abuse of language has been
amply demonstrated by the millions of its victims in the twentieth century,
and the importance of clear thought using clear terminology is even greater
than it was in Hohfeld’s time.9

It is of course impossible to invent a new vocabulary of non-loaded words
free of history: apart from the practical difficulties of obtaining acceptance
of neologisms (and in this connection, Hohfeld's "no-right" has not been
adopted in common parlance) such new words would, by the natural process
of reception into the language take on their own gradations and levels of
meaning. After all, “The moral baggage and non-technical meanings of legal
terms indeed coexist with more specialized senses as the legal discourse
develops them, but this is common respecting words that are used in
multiple contexts (that is, respecting words, period).”10

For this reason, I shall devote a substantial part of this paper to a discussion
of the word “right”, its meanings and the uses to which it has been put. This
will require an investigation of the word itself and its history, and a
necessarily brief journey into the history of ideas and of political thought in
particular, which will shed light on the reasons for the changes in meaning

8

For a chilling account of the logical extension of the use of language to suppress independent thought, see
Nineteen Eighty Four by George Orwell
9
Emmanuel Levinas, who was eleven years old at the time of the Russian Revolution and was imprisoned
by the Nazis, commenting on the rewriting of history by the Soviet regime and Khrushchev’s denial of his
critical report on Stalin, went too far when he wrote: “We can no longer believe in words, because we can
no longer speak.” But the point is made. Freedom of Speech in Difficult Freedom transl. Sean Hand
(Baltimore, Johns Hopkins UP, 1990) p.206
10
David Luban, The Bad Man and the Good Lawyer: A Centennial Essay on Holmes's The Path of the
Law' (1997) 72 N.Y.U.Law Review 1547 at 1567.
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and for the defects inherent in the current use made of it.
Hohfeld’s method and analysis
“Hohfeld's analysis of concepts and his arrangement of terms does indeed
give great aid to the analysis of legal problems and in breaking down our
complex and variable terms. It solves no problem of social or juristic policy,
but it does much to define and clarify the issue that is in dispute, ...There are
those who prefer to fight in confusion to arriving at a mutually binding
solution. Large groups - racial, economic, sectional, social - press for the
recognition of their ‘rights’ and for ‘freedom’, realizing very vaguely, if at
all, that the realization of their demands will involve the imposition of duties
on others, that the granting of new privileges to some necessitates the
extinguishment of the rights of others.’11
Hohfeld explains his analysis by means of jural correlatives and jural
opposites, since “attempts at formal definition are always unsatisfactory, if
not altogether useless”12. I bring here his tabulations:
Jural Correlatives

right

privilege

power

immunity

duty

no right

liability

disability

11

Corbin, in Hohfeld, p.x
12 Hohfeld, p. 36
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Jural Opposites

rights

privilege

power

immunity

no-right

duty

disability

liability

The use of the term “correlative” means that the existence of one of the
terms implies the existence of the other term in that column; thus, if one has
the power to effect change in legal relations, there must be another who is
liable, in the sense of susceptible, to have his legal relations changed by the
person exercising the power.
The word “opposite” means that the existence of one precludes the existence
of the other term in that column (although according to Walter J. Kamba, the
opposites are really contradictions or negatives). Thus, a person having the
power to do something cannot at the same time be under a disability
precluding him from doing it.13
In what follows, I shall review the terms used by Hohfeld, and his
explanations of the concepts and the relations between them, and will show,
not only because of the damage caused by speaking in terms of rights (even
in the restricted sense proposed by Hohfeld), but also by way of analysis,
that it is possible to remove the concept of rights from legal (and general)
discourse.
Walter J. Kamba,Legal Theory and Hohfeld’s Analysis of a Legal Right ((1974-75), Juridical
Review 249)
13
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I shall use bold type for the words used by Hohfeld in his tables of jural
opposites and correlatives: right, duty (or obligation), privilege, power,
liability, disability, immunity, and “no-right”, in the hope that this will
clarify the text.
Criticism of Hohfeld’s analysis came almost immediately 14 and has
continued since.
Corbin wrote an article in 1919, shortly after Hohfeld’s death, in which he
expands on the definitions of certain terms, including those contained in
Hohfeld’s tables.15 Since then writers have added their own interpretations
of the terms; as we shall see, some reject the analysis in part or in its
entirety; some argue with the proposal that all of Hohfeld’s relations are
fundamental or legal; some wish to add to the list of fundamental terms,
calling them by different names; some have developed diagrams and tables
to explain how they understand Hohfeld, and suggest alternatives. I shall
refer to these, in greater or lesser detail, but the scope and objectives of the
present paper preclude a comprehensive survey of the still burgeoning
literature. The continuing references to Hohfeld’s papers do however prove
the value of his contribution.

Albert Kocourek had no fewer than four articles about Hohfeld’s thesis published in 1920 alone, seeking
to add eight quasi-jural relations and eight naked jural relations to Hohfeld’s list.
15
Legal Analysis and Terminology (1919-1920) 29 Yale L.J.165. Corbin, who was a colleague of
Hohfeld, also wrote, in response to Kocourek, that Hohfeld “…chose words already used in judicial
reasoning and he allowed them to keep one of their customary meanings. Since they had several customary
meanings, he tried in the interests of certainty and clearness of expression to slay all extra meanings and to
force us to adopt invariably the single meaning that he thought was most useful” (Jural Relations and their
Classification (1920-1921) 30 Yale L.J. 226, 228). It took some temerity to suggest that the term “no-right”
was already used in judicial reasoning.
14
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In the following discussion, I shall set out Hohfeld’s own definitions of the
terms used in his tables, adding Corbin’s comments. It will be necessary to
further enlarge on these definitions, in the discussion of Hohfeld’s critics
and supporters.
“Right” – Hohfeld called this: one’s affirmative claim against another
(otherwise “claim” or “demand right”). Corbin adds: “An enforceable claim
to performance (action or forbearance by another). It is the legal relation of
A to B when society commands action or forbearance from B, and will, at
the instance of B, in some manner penalize disobedience.”

“Duty” - that which one ought or ought not to do; subjection to or
susceptibility to another's claim or right ("obligation"). Here also Corbin
adds the societal sanction for disobedience.
“Privilege” – one’s freedom from the right or claim of another, (“liberty”;
“license”; “privilege right”; “permissive right”). Corbin: “…when A (with
respect to B) is free or at liberty to conduct himself in a certain matter as he
pleases; where his conduct is not regulated by society for the benefit of
B;…” Hohfeld himself points out that this term is used, in his view correctly,
to describe, in the case of defamation, the absence of duty to refrain from
publishing the defamatory matter; and in the law of evidence, denotes the
absence of a duty to testify or disclose documents or other evidence.16

16

Hohfeld, p.60.
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“No right” – absence of right. (Walter Wheeler Cook, in his Introduction to
the Yale University Press edition, explains the need to invent this new term
thus: “Privilege therefore denotes absence of duty, and its correlative must
denote absence of right. Unfortunately, there is no term in general use which
can be used to express this correlative of privilege, and the coining of a new
term was necessary.)17
“Power” – one’s affirmative “control” over a given legal relation as against
another, the capacity to change legal relations (“facilitative right”)..The
person whose legal relations will be altered is under a liability.

“Liability” – one’s susceptibility to have one’s legal relations changed by
another (“subjection”, “susceptibility”, “responsibility”).
“Immunity” – one’s freedom from the legal power or “control” of another
as regards some legal relationship (“exemption”, “impunity”).

“Disability” – absence of power: absence of ability to change legal relations
(“no-power”).
Hohfeld’s concern was to reduce legal relations so that they could be
described in terms common to all areas of the law. This was intended to
reduce the isolation of terminology, where each area of law has its own
vocabulary, (which can itself cause confusion, where the same word is used
17

p.7.
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in two areas of law but each area allocates a different meaning to the term);
this could also lead lawyers to identify more clearly the common points of
the legal system, as an aid to analysis and harmonization of terminology and
the system as a whole.

Absentees from the tables; emotionally toned words
It should be noted at this stage that the words “Freedom” (and “Liberty”, in
the political sense), are absent from the lists. I suggest that there are at least
three interlocking reasons for this.
Firstly, the assumption of modern society (as of Jewish Law18) is that man is
free and that any action not specifically prohibited is permitted. This rule is
usually quoted in the context of the criminal law – nulla poena sine crimen –
but is true of all areas of activity. Thus “freedom” and “liberty”, while
valuable as slogans in political campaigning, add nothing to legal or
philosophical discourse because they represent the baseline from which laws
and morals emerge.
Secondly, these words carry a heavy emotional loading.19 Robert H.
Thouless wrote the following in 1930: “When we turn to politics and
Exodus XXI 2 “If thou shalt buy a Hebrew slave, six years shall he serve, and in the seventh he shall go
out free and for nothing”. The commentators note the apparent redundancy of “free” and “for nothing”, and
conclude that the verse contains a positive declaration that the natural state of man is freedom from other
men (“free”), and that the Hebrew slave does not have to pay for his release (“and for nothing”).
18

The word “right” has also developed its own heavy overlay of emotional content and associations, as I
shall point out.
19
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international questions, we are still further from straight scientific
thinking.

Such

words

as

‘progress’,

‘liberty’,

‘democratic’,

‘totalitarian’, ‘reactionary’, ‘liberal’, ‘freedom’, ‘national honour’, are
used in national and international political thinking, but they carry
more of emotional than of any other meaning. So long as such words
are the ordinary terms of rival politicians, how can we hope to think
straight…”20 And L. Susan Stebbing in a chapter picturesquely called
Bad Language and Twisted Thinking says as follows: “Since the
primary purpose of the usage of language in any scientific enquiry
necessitates that the words used should be non-personal or objective,
we may call such a use of language scientific. Sometimes we use
words with the deliberate intention of evoking emotional attitudes in
our hearers; we want them to respond in a certain way to what is said
… A word used in this emotive manner can be said to be emotionally
toned … When … our purpose is to give a straightforward account of
what we believe to be the case, emotionally toned language is bad
language … If … we want to think something out, then we are
hindered in our purpose by using emotionally toned language. Such
language may be an insuperable obstacle to thinking effectively.”21

20

Straight and Crooked Thinking (London, Hodder & Stoughton, 1930, Revised Edition, Pan
Books, 1953) p. 15 . Thouless points to scientific and medical progress as resulting from
straight thinking and the use of using words unemotionally, and being impossible without
them, p 164ff. Hohfeld tried to use terminology devoid of emotional toning, but chose to use
words in common usage and to persuade his readers to keep to the strict specific meanings he
proposed.
21

Thinking to Some Purpose (Harmondsworth, Penguin Books, 1938), p54f.
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Thirdly, freedom and liberty are the objectives of the legal system,
and for this reason alone they cannot be regarded as legal conceptions,
however fundamental they may be. They are the result of a properly
functioning legal system: as John Locke pointed out: “For in all the
states of created beings, capable of laws, when there is no law there is
no freedom. For liberty is to be free from restraint and violence from
others, which cannot be when there is no law; and is not, as we are
told, ‘a liberty for every man to do as he lists.’ For who could be free,
when every other man's humour might domineer over him? But a
liberty to dispose and order freely as he lists his person, actions,
possessions, and his own property within the allowance of those laws
under which he is, and therein not subject to the arbitrary will of
another, but freely follow his own …The freedom then of man, and
liberty of acting according to his own will, is grounded on his having
reason, which is able to instruct him in that law he is to govern
himself by, and make him know how far he is left to the freedom of
his own will.”22

22

Essay Concerning the True Original Extent and End of Civil Government, (1690). Ch. VI
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Section 2 THE WORD RIGHT: MEANINGS
What is right? What is a right?
At this point it is important to look more closely at the word right, since the
main thrust of this paper is that the word has fallen out of control. The word
has several different meanings, and our use of the word cannot fail to be
affected by the various meanings it has; each of us gives his personal
shading to the words he uses, based on associations that the word evokes,
and emotional toning according to the context and purpose of what he is
saying or writing, often without being aware of it23. This is, of course, true
of the word right, as used by a person who asserts a right to do or have
something.
Jeremy Bentham put the danger of the word right thus: “In its adjective
shape it is as innocent as a dove: it breathes nothing but morality and peace.
It is in this shape that, passing in at the heart, it gets its possession of the
understanding: - it then assumes its substantive shape, and joining itself to a
band of suitable associates, sets up the banner of insurrection, anarchy, and
When I use the word “cat” I think of Frankie, the cat who allows us to live with her, of previous pet cats
we have owned, of lions and tigers, of heavy mechanical digging machinery, of the Snocat used by Fuchs
and Hillary in the Antarctic expedition, of Mrs Catt, a client of the law office where I worked in London, of
catty talk by people about one another, the cat o’ nine tails, used to inflict corporal punishment in the Royal
Navy…
23
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lawless violence.”24 According to Bentham, the adjective means correct,
proper, fitting, merited. The noun means meanness and selfishness.
In the Oxford English Dictionary, the word right, as a substantive noun, is
given two meanings, now stated to be obsolete: “The standard of permitted
and forbidden action; or: a rule or canon”, and: “That which it is proper to
do”. We see that the word right here is really equivalent to a duty, and it
seems that in dialect the word was used in the sense of duty until the late
19th century.
The first non-obsolete meaning is stated to be: “A thing which is consonant
with equity or the light of nature, a thing which is morally just or due”. And
with the definite article, “the right” means “that which is right – truth,
justice, righteousness.”
Only relatively recently, in the sixteenth century, the word came to be used
in its modern sense: “A legal, equitable, or moral title or claim to the
possession of property or authority, the enjoyment of privileges or
immunities. Freq. with qualifying word, as civil, natural, real rights.”25 We
see that the title or claim may be legal or moral, and not necessarily both at
the same time.

Alan Dershowitz uses the word right in this specific sense:26 “a claim that
can be asserted by an individual against the power of government”.
24

in Anarchical Fallacies, being an Examination of the Declarations of Rights issued during the French
Revolution
25
Oxford English Dictionary.
26
In Rights from Wrongs (2004, New York, Perseus Books) p.234.
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Dershowitz’s definition is nothing more than an assertion that the state has
obligations to the individual, one of which is to refrain from interfering with
the individual and limiting his actions, except as the law permits. In a note27
Dershowitz adds, however, that ‘Often the word right is used in relation to
disputes between or among individuals alone, without the government being
directly involved, as in “your right to swing your fist ends at the tip of my
nose”, or “I have a right to privacy that no newspaper should be allowed to
violate.” This is a more complex usage, because the government plays an
important role in regulating the actions of individuals and in resolving
disputes between them.’

The individual, is encouraged, by this inflation of rights talk, to assert, in
addition to the so-called rights he has against others, (which are in fact the
powers, privileges and immunities, arising from the obligations of others),
other, sometimes novel, rights against other individuals arising from
legislation or constitutional documents which were intended only to limit the
interference of government. “In court, the individual will invoke some right
of privacy that might be protected by law, and the private newspaper will
invoke its First Amendment right to freedom of the press”28.

But particularly as an adjective and as a verb, we see varying meanings,
almost all of which are positive, and which influence the way we look at
legal relations.

27
28

p.15.
p.15 f.

.
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Again from the Oxford English Dictionary, “right” as an adjective can mean
“straight” in the sense of not bent, in the use of a route direct to a
destination, or a right angle; we talk of doing the right thing as being in
accordance with our sense of principles or agreeing with our other beliefs, to
be fitting or appropriate; we talk of someone being in his right mind if he is
sound and healthy, in mind or senses. We say that someone is the rightful
heir or owner if he has due title or claim. In most people the right hand, not
the left, is dominant. The conservative or governing faction, in the National
Assembly after the French Revolution, sat on the right hand side of the
House, and since then the press uses the term right or right wing to mean
the conservative, nationalistic, rather than the progressive or universalistic
faction.
In local usages, the phrase “too right” is used in Australia to mean that
something is correct or proper in an emphatic way, and the metaphor of
“right as rain” is used exclusively in a positive sense.
To right something means to erect or set up an article that has fallen over, or
to avenge or reverse an injury, or to correct a wrong. As an adverb the word
right may mean “completely”, “his leg fell right off”, or in the sense of
justly or righteously, properly or fittingly. A person will say he is all right
to mean that he is healthy.
It is particularly instructive to look at the antonyms: Right v. wrong, right v.
left, etc.
It is rewarding to consider other languages as well.
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In Hebrew, the word usually used to translate right is  זכותzechut ,which
derives from the root  זכךzachach meaning to purify, to free from
imperfections or sin. So in modern Hebrew the word  זכאיzakai means both
entitled or deserving, and innocent, in the legal sense of not guilty of a
crime. It is but a small logical step to say that in order to be entitled to
something one has to merit it, in the moral sense, innocent of any defect of
character or action which would render one undeserving.29
In Latin, the word right is translated dexter, and in English, of course, the
word dexterity is used in a highly positive sense. The word for left is,
however, sinister, with all the negative connotations that this brings.
In German, the word recht can mean more than right in the opposite sense
of left, correct. For example, the judge is a Richter and the Court of Law is a
Gericht.
In French the word droit has the sense of right as opposed to left, and of
straight (tout droit), as well as a right in the legal sense to do something or
refrain from doing something.
In Italian the word diritto means a law, but also a right meaning a claim r an
interest.
A word on duties and obligations.
The suggestion that duties or obligations should replace rights as the basic

See the translation into Aramaic (Targum Onkelos) of the phrase “Your righteousness” in Deuteronomy
IX 6 זּכותָ ך
29
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unit of legal and moral discourse requires a similar treatment to that of the
word right.

The words duty and obligation have a neutral or negative connotation for
most people. Leaving aside that certain taxes are called by the name of duty
(including estate duty, stamp duty), duties and obligations in the eyes of
most people require that a person do something he would rather not do, or
refrain from doing something that he wants to do.
The word duty is clearly allied with the word debt, connoting a sum of
money or other asset owed by one person to another - in French the verb
devoir connotes owing, being indebted. I shall refer shortly to the discussion
whether there is a substantial difference, in the legal sense, between the
words duty and obligation, but at this stage merely point to the source of
the word obligation from the Latin verb ligare, meaning to tie things
together. H.F. Jolowicz suggests that in early times, from the period of the
XII Tables (fifth century BCE) to the fall of the Republic (first century
BCE), a person who defaulted on a debt might find himself literally bound in
ropes or chains. But the law of obligations developed thereafter, in the areas
of delict (torts) and contract. 30
In Hebrew the words  חובchov = debt,  חיובchiyuv = obligation, and חובה
chovah = duty come from the root  חבchav meaning to owe. But Rabbi
Samson Raphael Hirsch (19 century, Germany) in his commentary on the
Pentateuch (Numbers X 29) suggests a connection with the root  חבבchavav,
30

H.F.Jolowicz Historical Introduction to the Study of Roman Law, (Cambridge University Press, 1961)
at 285ff.
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translated as affection, the kind of love arising from feelings of mutual
obligation. Thus, the relationship created by the performance of the
obligation between the person under the obligation and the person to whom
the obligation is due should lead to feelings of mutual affection.

Section 3 THE HISTORY OF MODERN RIGHTS DISCOURSE
Ancient legal systems
A review of the Assyrian and Babylonian laws31 by Driver and Miles reveals
that these earliest documented non-Jewish legal systems are simply lists of
laws, relating to crimes, theft, the status of women, incest, debts and matters
of procedure, property, commercial relationships, inheritance and tort,
labour law, feudal laws, and the rules of slaves. No moral element has been
found.
The Hittite laws32 (also contain lists of civil and criminal laws, and laws
relating to religion, not in the moral sense, but in the sense of ritual.

31

Driver and Miles The Assyrian Laws, , Oxford University Press, 1935, and The Babylonian Laws,
Oxford University Press, 1952)
32
Luzak The Hittite Laws, (Neufeld, London, 1951)
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The Jewish legal system combines the moral element of law with the formal
areas, and as we shall see, barely differentiates between them.33
Justice Frank Iacobucci34 reviews the historical origins of rights, in relation
to three cultures, to which in his view the western legal tradition owes its
existence: of the ancient Greeks, of the Romans, and the Judeo-Christian
tradition. The laws of the Greeks show the first indications of a secular legal
system based on equality (albeit among a small class of people, and
excluding slaves) and if the purpose of the law is to make citizens good, then
a moral element is necessarily present.
Iacobucci points out that the Jewish legal system has no concept of separate
rights and duties, and that the covenant between G-d and the Jews depends
on the understanding that G-d created the world and all that is in it, and
created man as steward of all that is in the world. We will add here that the
covenant consists of a commitment of the Jews to G-d and of G-d to the
Jews, as it were in a personal relationship. The law gives rise to all rectitude
and justice and the laws contain substantial elements of morality. The whole
framework set out in Genesis and the first part of Exodus sets standards of
right behaviour. The Jewish tradition speaks of commandments between
Man and G-d and between Man and his fellow Man, and these
commandments form a seamless web so that every human relationship and

33

In a lecture on The Evolution of Constitutional Rights and Corresponding Duties (the Leon
Ladner Lecture, given at the University of Victoria and the University of British Columbia in
1991) ((1992), University of British Columbia Law Review 1), Iacobucci states that: “The
Hebrews have no conception of ‘secular law’, rather ‘the law’ was of divine origin and was
intimately connected with the social as well as moral and religious order of the day.”
34

op. cit.
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every action that a man does vis-a-vis another human being or vis-a-vis
society is the subject of regulation. Thus any discussion of rights is absent
because it is superfluous.
Iacobucci attributes to Roman law a distinction between rights in personam
and rights in rem, that is, rights against specific persons and rights against
all the people in the world. (This attribution is however mistaken, or so it
appears. Hohfeld devotes a large part of his second article (67ff.) to
identifying the true meaning of the phrases in personam and in rem,
criticising the loose use of the terms and the confusion resulting from it, and
he quotes, at p.82, Austin’s Lectures to say that “the terms jus in rem and
jus in personam were devised by the Civilians of the Middle Ages, or arose
in times still more recent”, and Mr Justice Markby who asserts that the
phrase in rem in the Digest of Justinian “is used as an adverb, and I think we
should express as nearly as possible its exact equivalent, if we substituted for
it the English word ‘generally’ ”, and the phrase ‘right in rem’ does not
appear in the Roman law sources cited. There was, however, a distinction
between actions in rem and in personam, but this dealt only with differing
rules of pleading and procedure.35)

As we shall show, the first uses of the term rights against people or against
the world come well over a millennium after the end of the Roman Empire.
To the extent that the concept of a right existed, it is clear that the reference
was to a power granted by contract: Gaius is quoted by Gutteridge36 as
saying Nullus videtur dolo facere qui suo iure utitur “No one who is
35
36

H. F. Jolowicz, Roman Foundations of Modern Law, (Oxford, Clarendon Press, 1961) p. 88ff.
H.C. Gutteridge, Abuse of Right (1933-1935) 5 Cambridge L.J. 22, 31.
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exercising his right is regarded as acting wrongfully”.

Iacobucci points out that the word for the right, ius, also means justice, and
asserts, without stating a source, that in Roman law, a right existed “with a
correlative duty placed upon everyone else not to interfere with the owner’s
exercise of his right”. Here also Iacobucci overstates his case.
It is true that the Stoic philosophy upon which Roman law is based requires
the achievement of harmony with nature and this harmony includes duty and
obligations. “One has an obligation to oneself; to live in accord with nature
and the right reason, and this extends to one’s family, community, and the
state”. But in Cicero’s On Obligations37 which is regarded as a text having
great influence on modern legal thinking, one finds no reference to rights in
the modern sense, although the concepts of justice, honourable conduct,
universalism, moral equality, liberty, right and reason in accordance with
nature, are inherent in Stoic philosophy. Cicero holds38 that obligation refers
“at one level to the highest aim among goods, and at another to moral
guidance…” He repeatedly asserts39 that obligation is identical or
coterminous with “the right”. When he does refer to “rights”, it is in the
context of correct behaviour and compliance with the norms of civil society:
thus “At the level of state policy, rights in warfare must be scrupulously
observed…The procedure for fair dealing in war has been most scrupulously
committed to paper in the fetial code of the Roman people”40, and “As for
the private individual, his life must be one in which he maintains just and
37

Cicero On Obligations (De Officiis). Translated with an Introduction and Explanatory Notes by
P.G.Walsh (Oxford University Press, 2000).
38
De Officiis 1.7
39
op.cit. 1.8
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op.cit. 1.34, 36
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equal rights with his fellow-citizens, without groveling and servility on the
one hand and without lordly posturing on the other…”41. Cicero was fully
aware of the contradictory influences on human behaviour, the appetite
“which pulls a man in different directions” and the reason, “which teaches
and expounds what we are to do and what to avoid”. It is the subjection of
appetite to reason that describes obligation.42 However Cicero goes much
further than merely asserting that obligations should be a base for legal
relations; from obligations “are derived the principles of consistent and
honourable living”.43
Walsh, in his introduction to Cicero’s On Obligations44, points out the
extent of the influence of the work on the early Christian Church. From
Lactantius in the third century and Ambrose in the fourth, through Abelard
in the twelfth and Aquinas in the thirteenth century, Cicero had a substantial
effect on the thinking of the Church leadership, on the nature of virtue, of
wisdom, of prudence, of justice, and of honourable and fitting conduct,
adopting Cicero’s terminology despite the pagan origins of these concepts.
Walsh states that Dante “shows close familiarity with the De Officiis,
especially the first book”, and that “With the birth of the Italian Renaissance
in the fourteenth century, Cicero’s influence enters its most glorious era, and
the De officiis is his most widely read book.” Petrarch is described as the
leader in the revival, who “synthesizes Stoic ethics with Christian teaching
in such a way as to omit doctrines opposed to Christianity” and in another
work incorporates the Ciceronian precepts of justice - not inflicting harm on
41

op.cit. 1.124
op.cit. 1.101
43
op.cit. 3.5
42
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op. cit.p xxxiv -xli
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others, beneficence, keeping one’s word, avoiding violence, thereby
inspiring affection rather than fear – as essential components in the ideal
form of princely government. Machiavelli clearly knew of these principles,
while discarding them for his contrary idea that a prince can only be sure of
maintaining his seat by inspiring fear.
Erasmus of Rotterdam published his own edition of De Officiis in Paris in
1501 with his commentary; the book was prescribed reading at Oxford and
Cambridge and St Andrews, Glasgow and Aberdeen from the first half of the
sixteenth century.
Walsh asserts that Milton and Locke were also influenced by De Officiis,
and the work was greatly praised by Montesquieu, Voltaire, Hume and
Adam Smith in the eighteenth century. Kant’s “formulation of the
categorical imperative (the behest of conscience as the ultimate moral law)
derives in part from the stoic doctrine of the common humanity which all
men share, and which is lent great emphasis in De Officiis (3.26).”
In De Republica Cicero states: “The law … summons to duty by its
commands, and averts from wrongdoing by its prohibitions.” We are forced
to the conclusion that Cicero cannot be cited as authority for the statement
that Roman Law is a source for rights discourse in modern legal systems.
Canon Law and Magna Carta
I have to take issue with another of Iacobucci’s assumptions – that there is
such a thing as a Judeo-Christian tradition of law. The history of the early
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church shows that in the development of the laws of the church was
characterized by a conscious effort to reject the Laws of the Jews.
In The Early Church45, Henry Chadwick points out the early belief that
Jesus came to fulfill the prophecies of the Jewish Bible, and that “At first
Christianity must certainly have appeared only as one more sect or group
within a Judaism that was already accustomed to considerable diversity in
religious expression”. But at a very early stage a conference was held in
Jerusalem (Acts XV), which debated a basic controversy that had developed.
“The controversy turned on the continued validity of the Mosaic Law. Paul
saw that at bottom the question was whether man attains to heaven on the
ground of his merit achieved by obedience to God’s commandments. To this
idea of Law, Paul opposes the idea of divine mercy and forgiveness, which
are freely offered to us in Christ … From the law of Moses the Christian is
therefore free”.46
As early as the second century there was an ambivalence in the attitude of
Christians to government; a believing emperor could be regarded as
advancing the interests of the Church through a mutual pact, but “must the
government’s necessarily material and this-worldly concerns with defence,
the economy, law and order and the repression of social dissidence make its
role irredeemably secular, alien from the high purposes of God’s otherworldly kingdom?”47 And at the end of the century Clement of Alexandria
did not see the gospel ethic, including “the absolute command of the Lord to

45

Henry Chadwick The Early Church (Harmondsworth, Penguin Books, 1967).
op. cit. p. 19f.
47
op. cit. p. 73.
46
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the rich young ruler ‘If you would be perfect, sell all you have…’ … as
imposing legalistic obligations”.48
In his paper49 The Church Fathers and Hebrew Political Thought,
Professor Emanuel Rackman asks why, since “the Bible’s contribution to
political thought in Christianity’s second millennium is acknowledged, …
was the Bible of so little importance during the first millennium, especially
during the first five or six centuries?” He suggests that “the failure of the
Church Fathers to give the Bible the attention it deserved was responsible
for a delay of at least one thousand year in the advancement of human rights.
In the second millennium, especially during the period of the Renaissance
and the Reformation, a change took place, but during the first millennium it
was reliance on the Greek and Roman sources instead of the Bile that
impede the march of mankind to more freedom.” He agrees that there was a
manifest desire for a complete break with Judaism, while there was a parallel
desire “to attract the intelligentsia of the pagan world by basing their ideas
on Cicero and Seneca rather than the disdained Jewish sources”. 50
One significant example of the break with Jewish ideas and ideals is
epitomized by Martin Luther’s denial of the idea of merit. all men are
sinners, and only God’s grace, justified by faith in Christ, will save him, so
no action can be deemed more worthy than any other51. Judaism, on the
48

op. cit. p. 98.

49

Emanuel Rackman The Church Fathers and Hebrew Political Thought in Jewish Law and Current
Legal Problems (Nahum Rakover (ed.) Jerusalem, The Library of Jewish Law, 1984)
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op.cit. p 86ff.
See Alasdair MacIntyre A Short History of Ethics (London, Routledge and Kegan Paul, 1967), p.123
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other hand, places responsibility for actions in the hands of men, and they
are judged continually on the basis of merit – for mitzvoth observed – and
demerit for sins.
Rackman sees the great difference between the Graeco-Roman system and
the Jewish system in their attitudes to slavery. Both are committed to
“equality”, but Aristotle saw slavery as the natural result of the status to
which people are born, and the Stoics wanted every man to be indifferent to
his status, since only the soul mattered. The Church Fathers found slavery to
be a universal institution attributable to man’s sinfulness. The Jewish law
sees slavery as a status to be limited so far as possible, and subject to clear
directives as to the treatment of the slave and encouraging his release.52 The
rejection of the Jewish approach and acceptance by the Church of the
Graeco-Roman view led to the persistence of slavery in the United States
until the mid-nineteenth century, despite the “self-evident” truth that “all
men are created equal”.
Jolowicz53 asserts that “In any case what was being classified by the Romans
was certainly not subjective rights. It is an exaggeration to say, as Maine did,
that they constructed their system without the conception of a right, but they
certainly did not attach anything like the same importance to it as do modern
lawyers. Even the middle ages did not develop this sense of ius and it was
not until the time of the New Learning that it came into its own, perhaps
because of the increasing individualism of the period”.

52
53

See Exodus XXI 1-12, and Babylonian Talmud, Tractate Gittin 41a-b
See n. 28 above
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According to Iacobucci54, the system of Canon law constitutes a synthesis
between Greek and Roman and Jewish Law. “It is a synthesis which begins
in the academy at Athens and on a mountain in Sinai and can trace its
development down through the ages to the eighteenth century and the
writings of Sir William Blackstone…. First it was the Papal Revolution of
the late 11th and early 12th centuries which was the pivotal political and
jurisprudential event for the development of later theories of constitutional
law and jurisprudential doctrine; and second, the rise of the Protestant
Reformation in the 16th century established once and for all the power of the
individual, who, by an act of the will, could remake social institutions and
change nature.” Walter Ullmann55 traces the development of secular legal
systems in Europe, in parallel with, but separate from, the Church law: in the
eighth century, the principle of equality before the law already appears, and
the feudal system, which organised relationships between the ruler and his
subjects, initially on a private law basis, evolved into a public law system
and in England was one of the foundations of the Common Law.56
Magna Carta (1215) contains clear provisions about the rule of law (articles
17-22, 24, 34, 38, 40, 45, 52-55) and about interests that every freeman
enjoyed as of right – life, property and freedom (article 39). About two
thirds of the articles of Magna Carta are concerned with adjustments to the
feudal system whereby the barons were granted land by the king in return for
54

See n. 27 above
Walter Ullmann Law and Politics in the Middle Ages (Ithaca, Cornell University Press, 1975) p.207
56
Brian Tierney suggests an even earlier origin for natural rights theories, placing it in the interpretation of
ius naturale, as meaning “a faculty or ability or power of individual persons associated with reason and
moral discernment, defining an area of liberty where the individual was free to act as he pleased”. He says
that in the twelfth century the Decretum of Gratian published in 1139 and 1150 was the foundation for
discussion of such rights by Rufinus and Ricardus and Huguccio and Alanus. Origins of Natural Rights
Language, p. 625, in Rights, Laws and Infallibilty in Medieval Thought (Aldershot, Variorum – Ashgate
Publishing, 1997)
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providing a certain number of knights for the king’s wars. By 1215 the
obligation of service was usually commuted for a payment of money, and by
custom the king was allowed to demand additional payments from his
barons on various occasions including the marriage of his eldest daughter,
and could assume guardianship of the minor heir of a deceased baron and
sell the guardianship to the highest bidder. These and other provisions gave
ample scope for abuse, and there were no adequate arrangements for the
obtaining of relief. It was this reason that the barons insisted on the issue of
a binding document by the king.57
The first article deals with the relations between the English Church and the
Crown, declaring that the Church “shall be free, and shall have its rights
undiminished and its liberties unimpaired”.

There are provisions dealing specifically with the abuses of the feudal
system, (including clause 6, providing that an heir may be given in marriage,
but not to someone of lower social standing and only with the knowledge of
the next of kin, and clause 8, stating that no widow shall be compelled to
marry).

The Charter provides that levies of money can be made by the king only
with general consent of the kingdom, except in certain specified cases and
then only in a reasonable amount (article 12); that general consent may be
obtained after the archbishops, bishops, abbots, earls and greater barons are

57
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summoned individually by letter, and others who may be affected by a
general summons, at least 40 days in advance (article 14).
There are detailed provisions for the assizes, that is, sittings of the king’s
justices in each county four times a year, instead of the lawsuits following
the royal court around (articles 17,18,19), and a ban on royal officials
conducting trials that are reserved to the royal justices (article 24). Article 20
imposes a limitation on the level of fines to be levied, “in proportion to the
degree of his offence…but not so heavily as to deprive him of his
livelihood”. An earl or baron can only be fined by his equals (article 21). No
person may be put on trial on his own unsupported statement (article 38) and
“no free man shall be seized or imprisoned, or stripped of his rights or
possessions, or outlawed or exiled…except by the lawful judgment of his
equals or by the law of the land” (article 39). Article 40 declares: “To no one
will we sell, to no one deny or delay right or justice”, and article 45 provides
that only those “that know the law of the realm and are minded to keep it
well” shall be appointed as justices and other officials. The king’s officials
are banned from taking corn or movable goods, horses or carts, or wood for
his castle without the owner’s consent (articles 28, 30 and 31).

While the importance of Magna Carta is emphasized, as being the first clear
statement of the limitations of the powers of the sovereign, the word rights
in Clause 1 of Magna Carta clearly refers to privileges or liberties; and in
Clause 40, the word right means, according to the context, “a fair trial”.
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Dante’s Monarchia, published in 1313, contains reference to freedom of the
citizen as “The greatest gift conferred by God on man”, following Thomas
Aquinas, who in the previous century had developed Aristotelian ideas:
“Thomas materially contributed to the release of the individual as a mere
subject from the fetters of ‘superior authority’ and to his re-formation as a
fully fledged citizen”58. John Wessel, writing in the mid- fifteenth century is
credited with bringing to the fore the transfer to the State of attributes
formerly attributed to the Church,

59

opening the way, together with the

“heretical strand of opposition to Papal power” of John Wyclif in the early
fifteenth century and “resistance to the orthodox idea of the Papacy as an
absolute monarchy” dating back to the twelfth century60 to the revolt led by
Martin Luther, Calvin and others in the early sixteenth century. While rulers
have been appointed by God, so that He can rule the world through them, the
rulers have duties not only to God but also to the people, to prohibit heresy
but also to protect and not infringe on their subjects’ property.61 The
‘subjective’ theory of rights is traced back to William of Ockham and Jean
Gerson (and by some to even earlier scholastics62) equating the possession of
a right (ius) over anything with the power (potestas) to dispose of it freely,
and denying the king or pope any such right or power over the people or
territory of his kingdom.63 We see that the political and social developments
that led to Magna Carta, redefining and reducing the powers of the English
king because of his abuses and those of his predecessors, produced the
58
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Reformation and the rise of Protestantism three centuries later, because of
similar abuses by the pope and his priests.
The seventeenth century saw the development of this trend, but the assertion
that people delegate their sovereignty to the king without alienating it,
associated with the philosophers of that century, is traced back by some to
Ockham, Almain and Gerson.64 In parallel the Thomist school of Spanish
writers, Vittoria, De Soto, Molina and Suarez, asserted that the natural or
original condition of man is one of freedom, in which men form natural
communities, governed by the law of nature, acknowledging the natural
freedom, equality and independence of all its members, and that the
development of positive laws was essential to prevent deterioration of
society by injustice and uncertainty. There is “free consent to the
establishment of a commonwealth, agreeing mutually to limit our liberties in
the name of attaining, by this oblique means, a greater degree of freedom
and security for our lives, liberties and estates.”65 We see here the forebears
of Rousseau’s social contract, of Locke’s explanation of the need for laws,
and of Hobbes’s description of life as “nasty, brutal and short”, in the
absence of positive laws. Suarez also speaks of a ius meaning not only that
which is right, but also “having a right in relation to a certain thing”.66
Skinner points to a further development: the emergence of tolerance for
others’ beliefs, placing it at the centre of the demands and beliefs of the
Huguenots,67 and the development of a robust theory, attributed to Seyssel,
64
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op.cit p.247
65

Copyright Philip Marcus www.philip-marcus.com

HOHFELD WITHOUT RIGHTS Philip Marcus

of the limits of absolute power of the king in France, in terms of “bridles”
one of which is la police, composed of the prohibition of alienation of the
domain and royal patrimony; the authority of custom and harmony between
all classes of men, where each stratum of society has its own status and
rights and obligations, with a duty on the king to refrain from oppressing or
changing the hierarchy; and also a duty to consult. Seyssel also
demonstrated the necessity of la justice, including a judiciary free from the
power of dismissal by the king, and courts to which the king must if
necessary submit. 68

Influence of the Jewish Tradition
Despite the rejection of anything Jewish by the early church, by the middle
ages the church was prepared to re-examine the Jewish Bible and legal
system, to the extent that Fania Oz-Salzberger, in her article The Jewish
Roots of the Modern Republic69 suggests that the Jewish sources (in
addition to the Bible, she cites the Talmud and Maimonides’ Mishne Torah)
were seminal in the formation of the political thought of writers from the
mid-sixteenth century until well into the eighteenth. In particular, she cites
John Selden who sought to demonstrate that the laws of the Jews and in
particular the seven Noahide laws70 “constitute the historical core of the

68

op.cit p.260f.
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According to Jewish tradition, after the Flood, all humanity were given seven commandments to observe
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Talmud Bavli, Tractate Sanhedrin 57 and infra, text to n.191.
69

Copyright Philip Marcus www.philip-marcus.com

HOHFELD WITHOUT RIGHTS Philip Marcus

natural law of all mankind.” He wrote on The History of Tithes (1618), and
saw the rules about land use and the sabbatical and jubilee years as an ideal
way of conducting agricultural and land laws in a just society. And he
pointed to the ancient Hebrew state as “the first in history to recognize the
supremacy of law in all human affairs.”
Selden and Hobbes used this perception, in Oz-Salzberger’s view, “as
inspiration for a revolutionary philosophical move. This involved the novel
conceptualization as the state as the supreme moral authority, leading to the
ultimate separation of the state from G-d, of politics from theology, and of
civil from divine law”. This perception runs counter to the Jewish view,
which sees the Torah, in all its aspects, as an all-encompassing way of life,
and not just a group of laws, and “This philosophical step … could not have
been accomplished without their Greek, Roman and Renaissance sources”.
Nevertheless, the positioning of the ruler as the sole interpreter of the divine
will, as in Leviathan, echoes faithfully the Jewish tradition that the
Sanhedrin and the Rabbis interpret the Torah, without recourse to any
Divine intervention, on any specific issue.
Levinas agrees that the Jewish idea expresses a hatred of tyranny, “that can
be understood … as a high degree of criticism and control, regarding a
political power unjustified in itself, but to which a human collectivity,
through its very multiplicity – while yearning for better – is pragmatically
obligated. Merciless criticism and control through which the actual political
authority, unjustifiable but inevitable, can exercise its actual power. But an
always revocable and provisional power, subject to incessant and regular
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modifications. Is it not thus, in this refusal of the politics of pure tyranny,
that the outlines of democracy take form, that is to say, a State open to what
is better, always on the alert, always in the process of returning to the free
persons who delegated to it their freedom subject to reason, without losing
their freedom?”71
However, Levinas has a somewhat different view of the developments of the
eighteenth century. In his view the thinkers of the period were “in love with
eternal truths to the point of believing them to be active and effective even in
a state of pale abstractions” and ignored “the way in which social customs
do not keep up with ideas and, in short, the inconsistency of truths when
separated from conduct, ideas from culture. This is why universal ideas
spread everywhere, even beyond Europe, and preserve their true face
nowhere! The bare intellect can scale great heights, but cannot endure
there.”72

From the seventeenth century
In the following section I shall present, more or less in chronological order,
some of the documents and writings that have formed the understanding of
human and legal relations prevalent in the western world today.

71

Beyond the State in the State in New Talmudic Readings transl Richard A. Cohen (Pittsburgh,
Duquesne UP, 1996) p. 96
72

For a Jewish Humanism, in Difficult Freedom, (n. 9 supra) p.274
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I shall refer to the Petition of Right of 1628; to Hobbes’ Leviathan, written
in 1650 or thereabouts; to the British Bill of Rights of 1688 through the
writings of Locke, in his Concerning Civil Government, written around
1690; of John Gay, in the 1720’s; and Hume, in An Enquiry Concerning
Human Understanding, and Of the Original Contract, both published in
1748; and Rousseau’s The Social Contract, published in 1762. The thinking
of all these documents informed the United States’ Declaration of
Independence (1776), and the Constitution (adopted 1787), the French
Declaration of the Rights of Man and the Citizen of 1789 and the US Bill
of Rights (1791). These last documents, American and French, were
commented on, and criticized or applauded, by Bentham, Burke, Paine,
James Mill and his son, John Stuart Mill, who also added to our
understanding of the relationship between rights and obligations, in their
writings up to about 1860.

The Petition of Right 1628
The Petition charges the King and his Officers with demanding loans from
citizens and seeking to enforce their demands by arrest and imprisonment.
Asserting the prohibitions on the raising of taxes and loans except through
parliament, and the prohibition of billeting soldiers on the population, both
given in Magna Carta, and protesting the imposition of martial law so as to
enable imprisonment without trial, and the selective release of criminals,
parliament petitions the King for redress from all these which are “contrary
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to the laws and franchise of the land…as their rights and liberties according
to the laws and statutes of this realm”.
The King responded as follows: “the King willeth that right be done
according to the laws and customs of the realm; and that the statutes be put
in due execution, that his subjects may have no cause to complain of any
wrong or oppressions, contrary to their just rights and liberties, to the
preservation whereof he holds himself as well obliged as of his prerogative.”
The term “rights” here clearly refers to the just treatment guaranteed by
previous statutes.

Thomas Hobbes
In the introduction to Leviathan, Hobbes uses the word rights in the sense
of powers. He opens by describing the Commonwealth or State as an
Artificial Man, and says: “To describe the nature of this artificial man, I will
consider: First, the matter thereof, and the artificer, both of which is man.
Secondly, how, and by what covenants it is made; what are the rights and
just power or authority of a sovereign…”
In Chapter XIV he describes the Law of Nature, and asserts:
“The right of nature, which writers commonly call jus naturale, is the liberty
each man hath to use his own power, as he will himself, for the preservation
of his own nature; that is to say, of his own life; and consequently, of doing
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anything, which in his own judgment and reason, he shall conceive to be the
aptest means thereto. By liberty, is understood, ... the absence of external
impediments…”. The natural law includes the prohibition on the man “to do
that which is destructive of his life, or take away the means of preserving the
same…” Hobbes then develops his concept of the mutual transfer by each
man in a society of so much of his liberty as each other man is prepared to
transfer of his own liberty, and

“the mutual transferring of right, is that

which men call contract.” The formation of the sovereign is by an express or
implied covenant in these terms (Chapter XVII): “ “I authorize and give up
my right of governing myself to this man, or to this assembly of men, on this
condition, that thou give up thy right to him, and authorize all his actions in
like manner.” This done the multitude so united in one person, is called a
commonwealth…”
Howard Warrender73 asserts that the term right in Hobbes’s work means
“that which one cannot be obliged to renounce” and is tantamount to
freedom or exemption from obligation. We see this clearly in Chapter XXI,
“Of the Liberty of Subjects”, where Hobbes discusses the limits of liberty:
“The liberty of a subject lieth therefore only in those things which in
regulating their actions, the sovereign hath pretermitted…” But some things
cannot be ceded even to the sovereign: “If the sovereign command a man,
though justly condemned, to kill, wound, or maim himself; or not to resist
those that assault him; or to abstain from the use of food, air, medicine, or
any other thing, without which he cannot live: yet hath that man the liberty
to disobey.” These are the only “inalienable” immunities, commonly called
73

Howard Warrender, The Political Philosophy of Hobbes (Oxford, Clarendon Press, 1957)
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rights, in Hobbesian thinking. (We have seen how debased and devalued the
word “inalienable” has become: recently almost all pressure groups assert
that the right they demand is inalienable.) The subject cannot be compelled
to commit a crime except if he is promised a pardon, or to kill another man,
except if he is properly performing his duties as a soldier, in which case his
liberty in this is suppressed.
Warrender suggests that Hobbes uses the word “right” in two senses, only
the second of which is in his view the true right. “…(a) right as the term is
generally used in moral and political philosophy is… a comprehensive
description of the duties of other people towards oneself in some particular
respect. In this sense the term “right” has a rhetorical rather than a
philosophical value… the rights formula is a loose summarising expression
that would be useful in an argument where others are denying this right or
where long-windedness is to be avoided or where its emotional or personal
reference is to be emphasized, but as a vehicle of philosophical enquiry, it is
insignificant”. Warrender suggests here that any serious examination of a
right would have to be no more than a scrutiny of the duty that corresponds
to it.
Hobbes uses the idea of rights in another sense: that which one cannot be
obliged to renounce. In this sense, a right is the antithesis of a duty, and
constitutes a freedom or exemption from obligation. For example, according
to Hobbes, a man cannot renounce his right to life or bodily integrity.
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So we see that in Hobbes’s vocabulary, the word right is synonymous with
immunity or privilege and does not connote a separate freestanding
concept.
The Bill of Rights
In 1668 the English Parliament passed the ‘Act declaring the Rights and
Liberties of the Subject and settling the Succession to the Crown”, which
came to be known as the Bill of Rights. After reciting the iniquities of King
James II, parliament declared among other things, the right of the subject to
petition the king, that “excessive Bail ought not to be required, nor excessive
Fines imposed; nor cruel and unusual Punishments inflicted”, and claiming
“their undoubted Rights and Liberties” tender the Crown to Prince William
of Orange and his wife, Mary, making them King and Queen, and petition
“that it may be declared and enacted, That all and singular the Rights and
Liberties asserted and claimed in the said Declaration, are the true, antient,
and indubitable Rights and Liberties of the People of this Kingdom…”
We see here, I think for the first time, assertion of rights as against the
sovereign, together with limitations on the powers of the sovereign,
declaring that the “pretended Powers” of suspending laws, dispensing with
laws, levying taxes without grant of parliament, and keeping a standing
army, are illegal, and asserting freedom of speech in parliament and
privilege from impeachment on the basis of things there said; and reasserting
trial by jury and qualifications for jurors in trials for high treason. But again,
these are the privileges and liberties and immunities, and there is no sense
of a “claim-right”.
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John Locke
In the first Chapter of Locke’s Essay Concerning the True Original Extent
and End of Civil Government (the word “original” in this context means
“origin” or “source”, and the “end” is in the sense of the “objective” or
“purpose” of government) Locke also uses the word right in the sense of
power: “Political power, then, I take to be the right of making laws with
penalties of death, and consequently all lesser penalties, for the regulating
and preserving of property, and of employing the force of the community in
the execution of such laws, and in the defence of the commonwealth from
foreign injury, and all this only for the common good.” In parenthesis, it is
interesting to see the emphasis on property.
In Chapter II, describing the natural law of things, Locke says that “reason,
which is that law, teaches…that, being all equal and independent, no one
ought to harm another in his life, health, liberty, or possessions”. In a state of
nature, “everyone has a right to punish the transgressors of that law to such a
degree as may hinder its violation”. Here also it is clear that there is no
distinction between right and power, since immediately afterwards Locke
asserts; “For the law of nature would …be in vain if there were nobody
that…had a power to execute that law…” and that “what any may do in
prosecution of that law, everyone must needs have a right to do.” And in
Chapter IX he returns to the same point; “For in the state of nature…a man
has two powers. The first is to do whatsoever he thinks fit for the
preservation of himself, and others … The other power a man has…is the
power to punish the crimes committed…”
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As we have seen, in Chapter VI Locke defines liberty, without seeing any
need to use the terminology of rights: “For in all the states of created beings,
capable of laws, when there is no law there is no freedom. For liberty is to
be free from restraint and violence from others, which cannot be when there
is no law; and is not, as we are told, ‘a liberty for every man to do as he
lists.’ For who could be free, when every other man's humour might
domineer over him? But a liberty to dispose and order freely as he lists his
person, actions, ...possessions, and his own property within the allowance of
those laws under which he is, and therein not subject to the arbitrary will of
another, but freely follow his own. The freedom then of man, and liberty of
acting according to his own will, is grounded on his having reason, which is
able to instruct him in that law he is to govern himself by, and make him
know how far he is left to the freedom of his own will.”

Hobbes and Locke describe a world of human relations in terms of a social
contract, like Rousseau after them, on the premise that each man gives up to
all the others what Locke calls (Chapter VII) “his executive power of the law
of nature”.
But a contract need not be drawn in terms of the rights that each party has:
contracts consist of the obligations that the parties take on themselves
together with the power of anyone threatened with breach of the contract or
injured by such a breach to take action and obtain remedies. And in the case
of the Social Contract, the sovereign is one of the contracting parties, and as
such also has powers and obligations, and a citizen has the power and
privilege, and sometimes the obligation, to ensure the due and lawful
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exercise by the sovereign of its powers and obligations. It is only because
of the political climate of the seventeenth century in England, and in the
eighteenth century in France and in the American colonies, that the critical
documents of the revolutions were couched in terms of the rights of the
citizens, where the main objective was to limit the powers of the sovereign,
which had been abused by the British and French Kings and governments
respectively.74

David Hume
In Of the Original Contract, written in 1748, Hume casts doubt on the
doctrine of the Social Contract, and asserts, “Almost all the governments
which exist at present, or of which there remains any record in story, have
been founded originally, either on usurpation or conquest, or both, without
any pretence of a fair consent or voluntary subjection of the people.” And
“When we assert, that all lawful government arises from the consent of the
people, we certainly do them a great deal more honour than they deserve, or
even expect and desire from us.”
74

Cicero observed in De Officiis 2. 24: “Admittedly, those who by the power of office repress subjects
who have been brought low by force must inevitably deal harshly with them, as masters do with their
servants if these cannot be controlled in any other way. But men who set themselves up as objects of fear in
a free society are the maddest of the mad, for even if the laws have been swamped by the resources of some
individual, and even if freedom has been intimidated, sooner or later they surface again, whether in verdicts
passed silently in court or in secret ballots for magistracies. Freedom which has been discontinued has a
fiercer bite than when it has been maintained.” And Cicero, as we have seen, had no need of rights to
support his arguments.
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He therefore takes the existence of a sovereign as given, without recourse to
any express or implied or imputed consent of the subjects, and defines the
relations in terms of moral duties which “are not supported by any original
instinct of nature, but are performed entirely from a sense of obligation,
when we consider the necessities of human society, and the impossibility of
supporting it, if those duties were neglected. It is thus justice, or a regard to
the property of others, fidelity, or the observance of promises, become
obligatory, and acquire an authority over mankind…The case is the same
with the political or civil duty of allegiance…” which he defines in terms of
obedience to the sovereign.
In Section VIII of his An Enquiry concerning Human Understanding
Hume describes the need for government as a result of the mutual
dependence of people in society, so as to ensure the enjoyment by each of
the fruits of his labour, and protection of the free market in commodities
necessary for life. And he says of liberty “By liberty, then, we can only
mean a power of acting or not acting, according to the determinations of the
will: that is, if we choose to remain at rest, we may; if we choose to move,
we also may”.
We see clearly that Hume has no need of rights terminology in his
description of human society.
Jean-Jacques Rousseau.
The title of Rousseau’s major work: The Social Contact or Principles of
Political Right, written in 1762, demonstrates clearly enough the transition
to a rights- based approach to society. In the Note opening Book I, he
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describes his influence on public affairs arising from his right to vote, and in
Chapter I he states that “the social order is a sacred right which serves as a
foundation for all other rights.” Following Grotius he sets up the idea of the
Social Contract, saying that “Since no man has natural authority over his
fellows, and since Might can produce no Right, the only foundation left for
legitimate authority in human societies is agreement” and the premise of the
agreement is the “complete alienation by each associate member to the
community of all his rights”.
In Chapter VIII “Of the Civil State”, Rousseau describes the change in the
individual when the Civil State is formed. “Only when the voice of duty
replaces physical impulse and when right replaces the cravings of appetite
does the man who, till then, was concerned solely with himself, realize that
he is under compulsion to obey quite different principle, and that he must
now consult his reason and not merely respond to the promptings of desire.”
A man loses his natural liberty and gains civil liberty, and ownership, not
merely possession, of property.
It is not the purpose of this paper to criticize the political theory of the
writers under consideration; as stated, this section is intended only to show
how the concept of rights, as currently used, evolved. But it was in the
middle of the 17th century that Spinoza broke away from the Jewish
conception of the universe and God’s role in it. He denied creation ex nihilo
in six days, he denied that God is supernatural and denied that God
intervenes in the lawful course of natural events. He identified nature as
having some of the properties usually attributed to God: self-existence and
infinity. According to him human beings, being guided by reason, judge by
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their own standards what is good and evil. The more adequately they think,
the more clearly they realise that what is generally useful for others of their
kind is also generally useful for themselves. If we all lived according to
reason, no-one would harm anyone else; but since all are subject to
“affects”, joy, sadness, love, hate, scorn, pride, despondency, hope etc.
So it is possible to trace to Spinoza and to Rousseau, and those who thought
and wrote like them, the replacement of any attempt, or even pretence, to
show a transcendental source for legal and moral norms. The human intellect
is paramount in these writings, and in the German philosophers’ doctrine of
the supremacy of Will, distinguishing and divorcing law from morality
(Kant and Fichte). But the State embodies the rational will, not the common
will of the majority (Hegel), since, as Rousseau puts it, (Book II, Chapter
VI) “Left to themselves, the People always desire the good, but left to
themselves, they do not always know where that good lies. The general will
is always right, but the judgment guiding it is not always well informed”.
This paternalism leads Rousseau to propose a Legislator of superior
intelligence whose wisdom will inform individuals what is good and the
public what it wants (ibid & Chapter VII). That way lies tyranny. As Sir
Ernest Barker put it (in the Introduction to the Everyman Edition of Social
Contract – Essays by Locke, Hume and Rousseau75 “You can find your
own dogmas in Rousseau, whether you belong to the Left (and especially to
the left of the Left) or whether you belong to the Right (and especially to the
right of the Right).”
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London, Oxford University Press, 1947, p.liii
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But Rousseau’s work was the foundation on which the French Revolution
was built, and was influential on the thinking of the Founding fathers of the
American Revolution which preceded it.

United States of America: Declaration of Independence
The Declaration of Independence contains the assertion, using the word
“right’ in many different forms:
“We hold these truths to be self-evident, that all men are created equal, that
they are endowed by their Creator with certain unalienable Rights, that
among these are Life, Liberty and the pursuit of Happiness. --That to secure
these rights, Governments are instituted among Men, deriving their just
powers from the consent of the governed, --That whenever any Form of
Government becomes destructive of these ends, it is the Right of the People
to alter or to abolish it, and to institute new Government, laying its
foundation on such principles and organizing its powers in such form, as to
them shall seem most likely to effect their Safety and Happiness. Prudence,
indeed, will dictate that Governments long established should not be
changed for light and transient causes; and accordingly all experience hath
shewn, that mankind are more disposed to suffer, while evils are sufferable,
than to right themselves by abolishing the forms to which they are
accustomed.”
After a recital of the wrongs inflicted by the English king,
“We, therefore, the Representatives of the united States of America, in
General Congress, Assembled, appealing to the Supreme Judge of the world
for the rectitude of our intentions, do, in the Name, and by Authority of the
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good People of these Colonies, solemnly publish and declare, That these
United Colonies are, and of Right ought to be Free and Independent States;
that they are Absolved from all Allegiance to the British Crown, and that all
political connection between them and the State of Great Britain, is and
ought to be totally dissolved;…”

Here, of course, we see the conflation of “rights” and what is “right” in its
full glory. Apart from the logical impossibility of self-evident truths (for
how can they be defined as truths without offering evidence and argument),
and the demagogy of the inalienability of rights, on which Bentham vented
his spleen, the choice of life, liberty and the pursuit of happiness as the
rights asserted is a matter of wonder. Life and liberty are the natural state of
mankind, and the protection of them is by the power to enforce the duties of
others to refrain from injuring them; the pursuit of happiness is (if it can
properly be elevated to the same status of life and liberty, and if one could
get past the difficulties of setting some kind of legally recognisable
definition) also one of the goods which some people pursue, and as such
should be similarly protected.
The people have the power to change the form of government when it seems
correct and fitting (right, as an adjective) to do so.
The phrase “to right themselves” involves the verbal sense of to set right, to
correct.
And the phrase “of right” is the original sense: having a legal privilege and
power.
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Immanuel Kant
In the interests of chronology, if not completeness, it is worthy of note that
Kant wrote his Groundwork of the Metaphysic of Morals in 1785. (see
H.J.Paton’s translation in The Moral Law76).His categorical imperative, that
a person should act only in such a way as he can also will that such a way of
acting should become a universal law, is founded to some extent on the
subjective views of the actor. But his treatment of duties is interesting, if
idiosyncratic. He says that the moral worth of an action is only measured by
the extent to which it is motivated by duty alone, and that any laudable act,
even if motivated by altruism and love of one’s fellow man, is without moral
content. “It is precisely in this that the worth of character begins to show – a
moral worth and beyond all comparison the highest – namely, that he does
good, not from inclination but from duty” (Ch.I). He also states that “Duty is
the necessity to act out of reverence for the law” (ibid.).
It is clear that Kant’s concept of duty is not shared by any of the thinkers
whose ideas have moulded the legal systems here under review. Waldron
says that “there were many problems with Kant’s project, and in any case it
had no great influence on Enlightenment or revolutionary political theory
.Kant’s impact on the rights tradition was to come much later”.77

United States: Constitution
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London, Hutchinson 1948
Jeremy Waldron, ‘Nonsense Upon Stilts’, Bentham Burke and Marx on the Rights of Man, (London,
Methuen, 1987) p.15
77
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The US Constitution was signed in 1787: the text can be found in the
appendix.
France: Declaration of the Rights of Man and of Citizens.
In 1789, following the revolution, the national assembly in France published
the Declaration of the Rights of Man and of Citizens (Text in the Appendix).
I shall refer to the Declaration in the sections dealing with Bentham, Burke,
Marx and others, since it formed the basis for their thinking on the subject of
rights and duties.
United States of America: Bill of Rights
Two years later the American Legislature enacted in detail the rights
asserted in the Declaration of Independence. (See Appendix for text). These
became known as the Bill of Rights.

Jeremy Bentham
The declarations of the French aroused trenchant criticism in England.
Perhaps the most famous is that of Jeremy Bentham, some of which we have
already seen. Bentham’s outlook was what is now described as “positive
law” according to which real rights come from real laws. The laws of nature,
espoused in the French declarations of the rights of men, are “imaginary,
fancied and invented by poets, rhetoricians and dealers in moral and
intellectual poisons,” and from them, “imaginary rights, a bastard brood of
monsters”. He continues: “Of a natural right who has any idea? I, for my
part have none: a natural right is a round square – an incorporeal body….
Right and law are correlative terms: as much so as son and father. Right is
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with me the child of law… A natural right is the son that never had a father.”
He exceeds himself in saying that natural rights are: “The spawn of
despotism, begot upon incapacity. It is the effusion of a hard heart operating
upon a cloudy mind. When a man is bent on having things his own way and
gives no reason for it, he says: “I have a right to have them so”78.
Clearly, Bentham was motivated at least in part by fear of the possible
effects of the French Revolution in England. But events have proven beyond
doubt his statement that “In a body of laws – especially laws given as
constitutional and fundamental ones – an improper word may be a national
calamity: - and civil war may be the consequence of it.”79
He was referring in particular to Article II; as to liberty, he says that all
rights are made at the expense of liberty, and that there is no right without a
corresponding obligation, “no liberty can be given to one man but in
proportion as it is taken from another”.
On the subject of property, he states: “How is property given? By restraining
liberty, that is by taking it away so far as is necessary for the purpose. How
is your house made yours? By debarring every one else from the liberty of
entering it without leave.” And of course there can be no question of taxes –
or even contracts, if property is inalienable.

Supply without Burthen or Escheat Vice Taxation in Jeremy Waldron, ‘Nonsense Upon Stilts’,
Bentham Burke and Marx on the Rights of Man, (London, Methuen, 1987) p 70 ff.
79
This and the following quotations are taken from Anarchical Fallacies; being an Examination of the
Declaration of Rights issued during the French Revolution, in Waldron, op. cit.n.58, at p. 46ff.
78
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If security of the person is a natural and imprescriptible right, then corporal
and capital punishment and imprisonment must be barred, and also military
service, which may put the soldier at risk of injury.
And giving every person the right to resist oppression justifies disobedience
and even insurrection, since oppression is subjective to every man, and
anyone who feels oppressed may act to resist.
Bentham’s warnings echo loudly to this day. The language of the Bill of
Rights in America is hotly disputed in the courts continually, and the right to
resist oppression is used by every terrorist to justify every act of barbarism
and murder perpetrated in the name of “liberty”.
Edmund Burke
Burke’s reaction to the French Revolution was similarly outspoken, if
couched in more moderate terms. In Reflections on the Revolution in
France, published in 1790, Burke contrasts the abstract ideas of liberty and
equality with the real rights of Englishmen: to the fruits of their industry, to
a livelihood, to inherit their parents and to bring up their children, and:
“whatever each man can separately do, without trespassing upon others, he
has a right to do for himself; and he has a right to a fair proportion of all
which society, with all its combinations of skill and force, can do in his
favour. In this partnership all men have equal rights, but not to equal
things.”80 We see here the primacy of property rights, but also a resistance to
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In Waldron, op. cit. n. 58 above, 96ff.
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absolutism of such rights, which are limited by avoidance of trespassing: but
the formulation of equality is obscure, to say the least.
Thomas Paine
Paine’s response, Rights of Man, published in 1791, justifies both the
French Revolution and the Declaration of the Rights of Man, repeats the idea
of the social contract, denounces Britain as having no Constitution, and says
that this is because the English government arose out of the Norman
Conquest in 1066, “and not out of society”. Ignoring the institution of
slavery he declares that every history of the creation leads to one point: “the
unity of man; by which I mean, that men are all of one degree, and
consequently that all men are born equal…” He traces the rights of man to
the creation also, and states that the “duty of man …consists of but two
points…His duty to G-d, which every man must feel; and with respect to his
neighbour, to do as he would be done by.”81

John Stuart Mill

It is hard to avoid the observation that if Paine’s thesis is based on what he assumed was universal belief
in the creation and in a single deity, we can understand the lack of balance prevailing in modern thinking:
from whence equality, with no creator? And where do we find the source of the duty to do as you would be
done by, in the absence of a divine source? Both the US Declaration of Independence (“the Laws of Nature
and of Nature’s God”… “their Creator”) and the French Declaration of the Rights of Man (“…in the
presence of the Supreme Being and with the hope of his blessing and favour…”) invoke the deity as the
source of the rights asserted. If you will say that duties and striving for equality come from each
individual’s conscience, how is conscience formed? We see thousands of times every day criminal and
antisocial behaviour by people who have no conscience.
81
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In “Utilitarianism” J.S. Mill says this “Now it is known that ethical writers
divide moral duties into two classes, denoted by the ill-chosen expressions,
duties of perfect and of imperfect obligation; the latter being those in which,
though the act is obligatory, the particular occasions of performing it are left
to our choice – as in the case of charity or beneficence, which we are indeed
bound to practice, but not towards any definite person nor at any prescribed
time. In the more precise language of philosophic jurists, duties of perfect
obligation are those duties in virtue of which a correlative right resides in
some person or persons; duties of imperfect obligation are those moral
obligations which do not give birth to any right.”
We see here – nearly 150 years ago – confusion; does the right precede the
obligation (“duties in virtue of which a correlative right resides…”) or does
the obligation “give birth” to the right?

Charters of the 20th Century
The Covenant of the League of Nations was silent about civil and human
rights and contains no reference to rights. It seems that until the Second
World War discussions of rights were the exclusive preserve of academics
and thinkers and lawyers, with no public involvement in the debate.
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But to the list of documents which set up lists of rights in response to
tyranny - Magna Carta, the Petition of Right, the British Bill of Rights, the
American Declaration of Independence and Bill of Rights, and the French
Declaration of the Rights of Man - we can add three more contemporary
documents, all of which were in response to the Nazi tyranny: the
Grundgesetz – Basic Law for the Federal Republic of Germany, the UDHR
and the ECHR. In all of these instruments, state power is the threat which
must be confronted, and abuse of such power made impossible.
In other constitutional documents which were not drafted under the shadow
of oppression, the language is different. For example, the Canadian Charter
of Rights and Freedoms, and Israel’s Basic Law: Human Dignity and
Freedom were developed over a long period of time, where the country and
its population were, in Canada’s case, under no threat whatsoever, and in
Israel’s case, the threats were, if perpetual, from the outside and not from a
tyrannical internal government or ruler.

Section 4 TYPOLOGY OF RIGHTS
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The writers who adopt the principle that rights should form the basis, or one
of the bases, for legal and moral discourse, have posited classifications of
rights as an aid to analysis, each one in accordance with the philosophical or
political or moral standpoint he wishes to support.

The present work is limited in scope, and it will not be possible to do more
than touch on some of the classifications suggested. But the need to go
beyond Hohfeld’s clear distinctions belies the inherent difficulties arising
from choosing rights as the unit of currency.

In the case of Nachmani v. Nachmani,82 the Israel Supreme Court reviewed
some of the different classifications of rights, as proposed by modern
scholarship.
Justice Matza proposed the following classification: basic rights, general
rights and specific rights. The basic right represents the norm, as part of the
legal framework, while the general right is that of a specific person that the
right should accrue to him, and the specific right is that of the individual to
exercise of the right or to enforcement of the right on his behalf. There is a
general constitutionally expressed right of freedom of expression, which is
the basic right; the general right is that of the citizen to free speech, and the
specific right attaches to the specific use of free speech, in making a
statement or publishing an article.

82

Further Civil hearing (D.N.A) 2401/95, (P.D 50(4) 661).
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Justice Matza points to another classification, that distinguishing absolute
rights from relative rights. Here the distinction is between the relative weight
of the rights – an absolute right is impregnable whereas a relative right is
susceptible to being overridden by some other interest - while the distinction
between general and specific rights refers to the object of the right. He states
that while Dworkin is committed to the concept of absolute rights 83, the
approach of the Israel Supreme Court is that all rights are relative, in the
sense of susceptibility to retreat in the face of other interests.
Justice Matza goes on to describe Hohfeld’s classification of rights,
distinguishing between claims (“rights properly so called”), such as the right
of a worker to receive his salary, and the liberty of freedom of movement.
He refers to Dworkin’s separation of rights into abstract and concrete rights,
which is roughly parallel to the distinction he makes between general and
specific rights, the specific right being exercised after the balancing of
interest has been carried out.

The distinction made by Raz between core rights and derivative rights84 is
said to be of great importance. The derivative right flows from the core right
on the basis of justification. Thus he differs from Hohfeld, in that the right of
one person may (but does not necessarily) impose a duty on another, and
only if there is justification, that is, in the absence of countervailing
83

84

Quoting Taking Rights Seriously (London, Duckworth, 1978), p.92.
Raz, Joseph On the Nature of Rights (1984) Mind 93
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considerations, will the duty be recognized. Raz distinguishes between
particular rights and general rights, and only if the circumstances justify it
will a person’s general right become a particular right, imposing a duty on
another.

Thus the specific right proposed by the Supreme Court is different from the
particular right proposed by Raz: like the concrete right proposed by
Dworkin, the particular right only comes into existence when all the
potential countervailing interests have been disposed of, while the specific
right proposed exists already, as one of the competing interests of which
account is to be taken. Also, a general right may include several specific
rights, whereas Raz’s particular right does not exist as such until it has been
exercised.

Raz also describes morally fundamental rights, where the source of the right
is the interest of its owner, and no other interest, and other rights. The Court
demonstrates that there is a difference between Raz’s identification of
interests as the basis of his definition and that of the court identifying the
object of the right. If the object of the right is the person claiming it, the
right is general, but if the object is another person or thing, the right
becomes specific.
Carl Wellman85 suggests that some rights are genuine and some illusory,
real, and some unreal. In the latter category he places, as an example, the
universal human right to adequate medical treatment, which is illusory so
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Wellman. Carl Real Rights (New York, Oxford University Press, 1995)
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long as it imposes “an impossible demand on those societies that simply lack
adequate medical resources”.86
George P. Fletcher talks about overriding rights and prima facie rights87.

One of the most revealing distinctions is that made between negative rights,
meaning a denial of government power, and positive rights, being the
obligations on government to provide certain things – the right to education,
the right to work, the right to health care, etc.88.

We also encounter active rights and passive rights, and benefit rights and
choice rights, and even existent rights and non-extant rights89

I have to confess that I have difficulty in appreciating the fine distinctions
between different types of rights; but the fact that learned judges and
professors have recourse to such definitions and redefinitions points to an
inherent defect in the rights analysis, to which insufficient attention has been
paid – that the right is said to subsist in one person, where the transaction or
relationship which creates the need for analysis consists of two or more
persons. These persons have duties to each other – those arising out of the
basic humanity of the other, and those arising out of the relationship or
transaction or event that puts them in a situation together.
86

op. cit. p.5
George P. Fletcher, The Right and the Reasonable (1984-1985) 98 Harvard Law Review 949, 979
88
Alan Dershowitz, Rights from Wrongs, (n.26 supra) p. 16 n. He suggests that there are also combined
rights, such as environmental rights, negative - not to have certain trees felled, and positive – to compel
government to provide clean air.
89
These last in Howard M. Wasserman’s Jurisdiction, Merits and Non-Extant Rights (the confusion
between non-existent and non-extant is unfortunate) http://ssrn.com/abstract=970731
87
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Section 5 THE RIGHTS DISCOURSE
It has become accepted that an interest is a bare expression of the want or
need of a person or group, and a right is an interest backed by law.
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C.K. Allen in Legal Duties90 identifies two schools of thought in the
definition of the source of rights: ‘power’ (individual will for its own sake)
and ‘interest’ (material and social values of the objects towards which the
will is directed) and offers the thesis that both concepts are inherent and not
mutually exclusive; “The essence of legal right seems to me to be not legally
guaranteed power by itself, nor legally protected interest by itself, but the
legally guaranteed power to realize an interest.”

As we shall see, the protection of legitimate interests does not require their
transformation into a right, since a legitimate interest arises from or creates
an obligation in another or in society or both.

C.K. Allen puts it thus: “...for legal right, however we define it, must mean
some enlargement, or at least some guarantee, of individual freedom of
action or of enjoyment; while legal duty denotes some restriction,
necessitated by the interests of others, upon self-interest.”

Commenting on the only place where the idea of duty appears in the French
Declaration of the Rights of Men and Citizens (in the article commanding a
person to comply with those who may arrest him), Bentham91 points to
another aspect of the different ways in which people regard rights and
90

C.K Allen. Legal Duties (Oxford 1931).
Anarchical Fallacies; being an Examination of the Declaration of Rights issued during the French
Revolution, in Jeremy Waldron, ‘Nonsense Upon Stilts’, Bentham Burke and Marx on the Rights of
Man, (London, Methuen, 1987) p 46 ff.
91

Copyright Philip Marcus www.philip-marcus.com

HOHFELD WITHOUT RIGHTS Philip Marcus

duties: “But what is here declared for is for once a duty; the mention of
which has somehow or other slipt in, as it were through inadvertence. The
things that people stand most in need of being reminded of, are, one would
think, their duties; - for their rights, whatever they are, they are apt enough
to attend to of themselves.”

Support for the rights analysis
It seems that since the 1860’s at the latest, the idea of rights as the basis of
legal relations has been accepted as a matter of consensus by legal writers
and moral philosophers. It will not be possible in this paper to review all of
the large (and still increasing) literature on the subject of rights. I shall,
however, show that the rights discourse informs the thinking even of those
who criticise it, and that none of the critics has so far proposed a
comprehensive alternative; the critics want to improve or restrict the use of
rights, but seem unable to relinquish them altogether.
I shall refer to developments in the last thirty years, particularly by reference
to American and English writers, who have begun to criticize the rights
analysis. But I will suggest that since these philosophers and jurisprudential
writers live in a system in which rights are so deeply embedded, they have
not been able to suggest a viable alternative; and this is not because there is
no viable alternative, but because the Declaration of Independence and
Constitution of the United States and the Bill of Rights are so embedded in
their thinking. I shall also refer to the work of Emmanuel Levinas, who
emphasizes the Jewish concept of Mitzvah (commandment, precept,
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religious obligation or duty) as the foundation of Jewish law, ethics and
morality.
Andrew Halpin
Halpin’s book, Rights and Law, Analysis and Theory92 suggests that
Hohfeld’s symmetrical framework is flawed, because Hohfeld himself
fell into an analytical trap in his use of the word “opposite” 93. Halpin
suggests three different meanings of the word opposite in relation to
vegetables:

opposites of extreme: stale as the opposite of fresh,

opposites of negation: fresh as the opposite of not fresh, and opposites
of alternative: fresh as the opposite of frozen. For this reason it was
wrong to place privilege in the table of opposites against duty.
Following Williams he suggests that the true opposite is “privilege
not” – what we may call “privilege to refrain”, or to replace the word
with “no-duty”, which at least is in harmony with its correlative noright. But Halpin rejects the admission of privilege to the definition of
fundamental legal conceptions, since it is the “protection afforded by
the law to permit A to do, or refrain from doing, some act. As such, a
privilege may be broken down into a set of protecting rights.” He also
suggests that five more of the Hohfeld’s conceptions can be described
adequately in terms of right and duty, and therefore qualify only as
basic concepts of legal discourse, but not as fundamental legal
conceptions. I tend to think that in an effort to analyse practical
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(Oxford: Hart Publishing, 1997)
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p. 32
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situations in day-to-day affairs, this may be a distinction without a
difference.
In his article Fundamental Legal Conceptions Reconsidered94 Halpin
discusses the relationship between rights and duties in terms of a triangle. He
suggests that in any legal relation there are in fact three fundamental
conceptions: the deontic operator, which is the law making conduct required
or not95; the person of whom such conduct is required, who is under a duty;
and the persons whose positions stand to be advanced by that requirement,
since “Law does not treat the persons whose conduct
is required in isolation: it does not submit solitary subjects to individual
conformity to a sovereign will. Law deals with individuals in a social
setting”96
Halpin’s triangle avoids the difficulties arising from presentation of legal
relations as a square97, at whose corners stand the following values:
a) conduct is required by law - commanded
b) no-conduct is required by law- prohibited
c) no-conduct is not required by law - permitted
94

(January 2003) XVI Canadian Journal of Law and Jurisprudence 41.

Here I would comment that the words “or not” are misleading; there is, as I have said, no need for a law
that tells us what is permissible, (with the possible exception of a law abrogating a previous law prohibiting
some behaviour), since the basic position in civil society is that in the absence of law to the contrary, all
acts are permitted.
96
p.50.
97
Proposed by Daniel T. O’Reilly, in Are There Any Fundamental Legal Conceptions? (1999)
49 University of Toronto Law Journal 271, 276. O’Reilly’s article is a critical review of Halpin’s
Rights and Law, Analysis and Theory, in which he proposes either adding eight more terms to
Hohfeld’s tables, to reflect the beneficiary and object: “X has a duty to Y to do Z”, but suggests at
p. 277 that none of the conceptions are fundamental. Halpin replies that O’Reilly thinks wrongly
that “fundamental” means “having priority”, and that Hohfeld certainly did not use the word
“fundamental” in this sense.
95

Copyright Philip Marcus www.philip-marcus.com

HOHFELD WITHOUT RIGHTS Philip Marcus

d) conduct is not required by law –permitted to refrain,

since the operator is absent, and collapsing c) and d) into the statement that
the law does not require conduct of any kind. But more importantly, there is
tacit acceptance of the idea that the operator imposes a duty, and at the third
corner of the triangle is the beneficiary of the duty imposed. “The social
aspect of legal duties prevails even in the case of apparently self-regarding
duties, in that there exists a concern among other members of society for the
well-being of the duty holder (whether altruistic or related obliquely to their
own concerns, e.g., not to see medical resources wasted); and the legal
entitlement of the general public to the conduct of the duty holder is then
expressed through the enforcement rights, etc. of public officials. These
enforcement rights may on closer analysis be revealed as a complex
aggregate of Hohfeldian conceptions (e.g., the official may have a duty to
enforce in some circumstances, or a discretionary power to do so)”98 Here,
Halpin admits that the interest of the beneficiary of the duty is not accurately
described as a right; as we shall see in the discussion of DeShaney v.
Winnebago99, the attempt to present the duty of protection provided to a
person (if there is such a duty) as a right against the state is fraught with
difficulties, and the person for whose benefit the obligation is directed has a
power to demand performance of the duty.100
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Halpin, op. cit. n.83. p.50 n 25
DeShaney, a minor, by his guardian ad litem, et al. v. Winnebago County Department of Social
Services et al. 489 U.S. 189; 109 S. Ct. 998;
99

100

In the definition of the tort of breach of statutory duty, in s.63 of the Israeli Civil Wrongs Ordinance
(New Version), the statute must be “…according to its proper interpretation , intended for the benefit or
protection” of the plaintiff.
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Halpin goes further towards admitting the priority of duties in the following:
“A second form of such confusion is to pay undue regard to the fundamental
nature of a conception which is correctly designated so, by misrepresenting
the fundamental status within a scheme of things as a priority over that
scheme of things. This is illustrated by according to a legal right as a
fundamental legal conception a priority over other fundamental conceptions
of the law, in making the suggestion that a right is the basis for a duty. The
practical problem is that we will not be able to determine precisely what
rights we are talking about until we have established the duties that
correspond to them. If we want the law to be fullblooded in its protection of
our rights, we need to do more than falsely proclaim the priority of rights.
We need to expect the law to enforce those rights of citizens just to the
extent that we are prepared to expect the law to enforce duties on others.
Both forms of confusion are of increasing significance the more
‘fundamental’ rights and liberties are brought into the vocabulary of modern
legal systems. Clarity of analysis of our fundamental legal conceptions
should aid our understanding of what we can expect these words to deliver
in practice.”

Carl Wellman
In Real Rights

101

Wellman adopts rights theory, but warns against the

perception that all rights are of equal weight, drawing on Hohfeld’s
conceptions and adapting them to his approach.
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New York, Oxford University Press, 1995.
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Stating that “legal rights are our paradigms for all other species of
rights”, he states his general conception of a right thus: “A right is a
system of Hohfeldian positions that, if respected, confers dominion on
one party in face of a second party in potential confrontation over a
specific domain and that are implied by the norm or norms of the
appropriate kind that constitute the system”.102 He emphasizes the
importance of the grounds of rights as an indicator of the reality of the
right, giving as an example the right of a woman to have an abortion
under U.S. law: the right is real so far as it concerns non-interference
by the state in the choice to have an abortion, but unreal so far as it is
taken as a demand that the state pay for the abortion if she cannot. He
suggests that by distinguishing between real and illusory rights, he
can overcome the ‘illness’ caused by the proliferation of alleged
rights, some of which appear to be in conflict, where “formulating the
issues in terms of rights tempts those who disagree to adopt an
absolutism that excludes any compromise and to reject every
apparently contrary consideration out of hand.”
As an example of his approach he gives103 a Hohfeldian analysis of
the right not to be struck, which he describes as a moral right at the
core of which is “the moral claim of John against all others that they
not strike him: that is, the moral duty of others not to strike John
together with John’s moral power to claim performance of this duty.
Its associated elements include at least (1) his bilateral moral liberty
to exercise or not to exercise his core power to claim performance, (2)
102
103

op. cit. p. 9.
p. 79f.
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his moral power to waive his core claim, (3) his bilateral moral liberty
to exercise or not exercise his power to waive his core claim, (4) his
moral liberty to resist those who try to strike him, (5) the moral liberty
of third parties to intervene to prevent any second party from striking
John unless John has waived his core claim or requested that they not
intervene, (6) his moral immunity against loss of his core claim by
any independent act of another.”
With respect, Wellman’s complicated and wordy definition of a right
and his analysis of the striking of John betray the inherent defects of
rights analysis. There is no right not to be struck – but this does not
mean that John has no legal protection against the striker, or potential
striker. (The right not to be struck does not, of course, afford physical
protection, any more than the duty of others to refrain from striking.)
Note also that in Wellman’s description of the case, he does not find it
necessary to name the attacker, a clear symptom of the egotism of the
rights analysis. I also see no benefit arising from adorning legal
relations with the adjective ‘moral’. These are legal relations, and for
the purpose of the analysis, the morality or immorality, and the moral
foundations of the relations described, are at best irrelevant, and at
worst serve to blur the clarity of the duties and other legal relations.
The same applies to differentiating between ‘core’ and ‘associated’
elements.
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A proper analysis, using Hohfeld’s terminology, but dispensing with
the terms right and no-right, and calling the assailant Adolf, is as
follows:

I All men, including Adolf and John, have a duty to refrain from
assaulting all other persons without the consent of the other person.
II John has the privilege of permitting assaults by Adolf.
III Absent such consent, John has the power to act in self-defence,
and is released, to the extent necessary, from his duty under I, that is,
to change the legal relations which existed between John and Adolf
under I.
IV John has the power to bring proceedings against Adolf, for an
injunction to prevent a possible assault in the future, and for
compensation for injuries caused by the assault.
V John has the power to call the police and file a complaint.
VI Adolf has the liability to have his legal relations with John
changed, by the exercise of powers by John and/or by the police. If
John makes a complaint, Adolf will be liable to be arrested and
brought to trial, under the powers of the police, prosecutor and the
court, and if found guilty, under a duty to pay such penalties or serve
a term of imprisonment; if John sues and the claim is upheld, Adolf
will be under a duty to pay the compensation awarded104, and liable
to enforcement proceedings if he fails to do so.
It should further be noted that there is no need to consider the choices
open to John, whether or not to insist on his claim or right, since these
104

In some legal systems the obligation to compensate may arise at the time of the assault, and not only if
the court makes an award; this, and other differences, do not change the map of legal relations.
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are inherent in the power, which Hohfeld describes as the “capacity”
to change legal relations; and that Wellman’s use of the term “liberty”
is in the general vernacular sense, and not in accordance with
Hohfeld’s definition as synonymous with privilege. In the example
given, the relation concerned is that of a power.
We see that Hohfeld’s legal relations, without rights, provide a full
and accurate description of the situation.

In Chapter 6 Wellman looks at the duties implied by rights. He states
that the task of reasoning to implied duties is best done by Hohfeldian
analysis105 but following Hart and Feinberg finds fault with the simple
notion that a right has a correlative duty; he feels that rights have a
complex structure, with a core element and associated elements, and
admits that this complexity is absent from duties. While claim-rights,
like that to payment of a debt, have congruent duties, liberty-rights
like free speech have if at all a variety of duties matched up to its
component elements.

Again Hohfeldian analysis of free speech, in terms of duties and the
other conceptions, excluding rights, in Hohfeld, is far simpler:

I All persons have the physical and cognitive capacity to speak,
including all forms of expression, publication, etc. (This, like the

105

p. 178ff.
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general grounds of freedom and liberty, are not, as we have explained,
legal relations but facts.)
II The capacity at I is subject to the duty of all persons to refrain from
injuring one's fellow man, or the state, or such other values as may be
deemed worthy of protection. For example, there may be, in any given legal
system, obligations to refrain from lying, defaming another, inciting to
racial or group hatred, inciting to disaffection or to commit crimes, revealing
confidential matter, whether the confidentiality arises from a professional
relationship or from employment or state security, offending prevailing
standards of decency.
III Subject to II, all persons have immunity from interference, by the state
or by others, from interference with free speech. Thus the state and all others
have a duty to refrain106 from such interference.
IV All persons have in appropriate circumstances the privilege to speak or
not speak: this includes, in the case of defamation, the absence of duty to
refrain from publishing the defamatory matter; and in the law of evidence,
denotes the absence of a duty to testify or disclose documents or other
evidence.
V In appropriate circumstances, a person may be under a duty to speak – for
example, if called lawfully as a witness in court proceedings.
I shall return to the issue of free speech in the discussion of its relation to
children.

106

The duty to refrain is Hohfeld’s no-right in its proper form.
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Libertarianism Liberalism and Liberty107
Much current writing regards rights as an inherent part of liberty, and
qualifies the rights discourse with the adjective ‘liberal’, or uses rights as
the basis for “civil liberties”.
Hobbes says that the right of nature is “the liberty each man hath to use his
own power, as he will himself, for the preservation of his own nature; that is
to say, of his own life; and consequently, of doing anything, which in his
own judgment and reason, he shall conceive to be the aptest means
thereunto. By liberty, is understood, according the proper signification of the
word, the absence of external impediments: which impediments, may oft
take away part of a man’s power to do what he would; but cannot hinder him
from using the power left him, according as his judgment and reason shall
dictate to him.”108
Locke speaks of “… that equal right that every man hath, to his natural
freedom, without being subject to the will or authority of any other man”.109
And John Stuart Mill, decries the Calvinistic doctrine, according to which
“whatever is not a duty is a sin”, as “crushing out any of the human faculties,
capacities, and susceptibilities”, adding: “whatever crushes individuality is
despotism”.110

Again, we are here dealing with “liberty” in the broad philosophical-political sense, and not in the
Hohfeldian sense as a synonym for privilege.
108
Leviathan, Ch.XIV.
109
Essay Concerning the True Original Extent and End of Civil Government Concerning Civil
Government, (Two Treatises of Government II) Ch. VI sect. 54
110
Chapter III, ‘Of Individuality, as One of the Elements of Well-being’ in On Liberty,
107
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The idea of liberalism is, however, capable of a wide variety of
interpretations. For example, Ronalda Murphy suggests that: “Liberalism is
the principle that everyone has as much liberty as is consistent with
everyone else having the same amount. Government in the name of all is
legitimate only by virtue of consent and that consent needs to be renewed
from time to time. Law in the liberal model is the outcome of democratic
procedures, and rights are created by communities as self imposed limits on
freedom that serve everyone's interests. The law marks a divide between the
public realm and the private realm of decision making... law constrains
individual choice when it is necessary to prevent or redress harm to others in
the community.”111

This is a clear example of misuse of language. How can rights be called
limits on freedom? Of course, the writer meant to say that powers are given
to the sovereign to enforce the limits on freedom that are imposed by
governments for the benefit of society.

Autonomy - literally self-rule - is the ideal. But society, as represented by
the sovereign (acting through all its agencies) has an interest in anything
which may affect others, and in particular others who may be vulnerable and
in need of protection.

It seems that ‘liberalism’ is used as a term for the accepted norm that any
activity is permitted unless it is specifically prohibited; as such the meaning
111

Is The Turn Toward Collaborative Law a Turn Away From Justice (2004) 42 Family Court Review
460 at 463)
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is unexceptionable. But by whom can an activity be prohibited? It is not
enough just to point at the statute book, or at criminal offences at common
law. The matter was well put by Lord Justice Dyson in Parsons and another
v. George and another112: “plainly, something is allowed if it is expressly
allowed. But there are many contexts in which it is a legitimate use of
language to say that something is allowed merely because it is not
prohibited. Thus, in a restaurant which does not prohibit smoking, it could
properly be said (at least until recently) that smoking is allowed, even if
there is no sign that says ‘smoking is allowed’. People who visit restaurants
expect to be allowed to smoke there unless smoking is prohibited, because
smoking is an activity that is customarily carried on by those who visit
restaurants. Smoking may be said to be an incident of restaurant life which is
allowed unless it is prohibited. The same point can be made in relation to
walking on lawns in public parks or gardens. On the other hand, it would be
considered a strange use of the word ‘allow’ to say that visitors to a
restaurant are allowed to sing in the restaurant unless they are prohibited
from doing so. Singing in restaurants is allowed only if it is expressly
permitted. I suggest that the reason for this is that visitors to a restaurant do
not need to be banned from singing in order to understand that they are not
allowed to sing there. It cannot sensibly be said that singing is an incident of
restaurant life which is allowed unless it is prohibited. These examples
demonstrate that the context will determine whether it is a legitimate use of
language to say that something is ‘allowed’ simply because it is not
prohibited.”

112

[2004] EWCA Civ 912, [2004] 3 All ER 633 at 645
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Part of the debate about liberty concerns the existence or non-existence of
natural rights. Bentham, Burke and Marx, and others, criticized the very
concept of natural rights; Jeremy Waldron suggests that Locke’s view was
that “Rights represented the respect owed by ourselves and others to our
nature and status as creatures of God”. 113
Hobbes saw that no person may give up all his liberty, and to that extent an
agreement to refrain from defending oneself was impossible.114 Waldron, in
discussing the strategies of the defenders of the theory of natural rights
against those who said that the power of the state was absolute, states that:
“The strategy which became dominant, however, … drew…on the idea of
certain duties imposed by natural law. Suppose that, as creatures of God, we
have a duty to sustain our lives, protect ourselves and flourish as best we
can. Then not only would it be improbable, but it would also be wrong for us
to try to alienate the right to self defence and others like it in a contract of
subjection”. 115
As Bentham states, with his usual vigour, “…all rights are made at the
expense of liberty – all laws by which rights are created or confirmed…no
liberty can be given to one man but in proportion as it is taken from

113

Jeremy Waldron, Nonsense upon Stilts: Bentham Burke and Marx on The Rights of Man
(London Methuen, 1987) p.13. But how can it be said that rights “represent” respect? Each of us
has a duty to respect himself and others, and the power to take action to ensure that others comply
with their duty of respect.
114

De Cive: The English Version (1651) ed. Howard Warrender (Oxford, Clarendon, 1983) Ch. 2 sect. 18
p.58f.
115
op.cit n.113, p.12. It should be noted here that the duty referred to is sufficient to cover selfdefence, and there is no need to use the concept of “right”. In fact, since the word right implies the
possibility that the holder will decide to refrain from exercising it, use of the word right actually
contradicts the duty.
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another…all laws creative of liberty, are, as far as they go, abrogative of
liberty”.116
The libertarian position, which is dominant in most western discourse, is that
rights are the essential building blocks for modern democratic government. I
shall deal shortly with the criticisms of the libertarian position, and in the
section on children will show some of the destructiveness of unbridled
liberalism with regard to free speech; I shall also deal with replies to the
criticism. I shall show, however, that the objectives of a free, democratic
society can be achieved without rights rhetoric.

The Critical Movements
In this section I shall deal shortly with three of the modern movements
which criticize the rights analysis, the communitarian movement, the “Ethic
of care” movement associated with feminist ideology, and the “identity
discourse” approach. But valid as their criticisms might be, none of them can
bring themselves to dispense with rights, even though their ideas would be
more coherent on the basis of duties, obligations and responsibilities.

116

op. cit. n. 23 supra, p.57
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The Communitarians
“The essence of communitarianism as I see it – and where it profoundly
differs from liberalism – is the observation that societies, indeed
humanity as a whole, are constantly facing two profound claims. These
claims, for autonomy and social order, can be reconciled only partially.
Thus any attempt to build a social theory centered on one of these claims
will unduly deprive the other, thus minimising or ignoring the issues that
arise when one faces the two profoundly legitimate but conflicting
claims for autonomy and social order. The communitarian approach is to
work through the inevitable tension rather than wishing it away by
presuming that liberty or rights are absolute and that the burden of proof
lies with those who advocate deviations in the interest of other
considerations”.
These are the words of Amitai Etzioni at the end of a symposium on
freedom of speech as it affects children.117
Mary Ann Glendon, who is one of the leaders of the communitarian
movement, wrote her book Rights Talk – the Impoverishment of Political
Discourse118 with the intention of drawing attention to the evil effects of the
rights discourse in the USA. Glendon’s opinion is that rights talk, consisting
as it does of “an intemperate rhetoric of personal liberty” cheapens and
betrays the meaning of rights. “American rights talk…is set apart from rights
117

118

Amitai Etzioni Response (2004) 79 Chicago–Kent Law Review 229

New York, (Simon and Schuster, 1991.
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discourse in other liberal democracies by its starkness and simplicity, its
prodigality in bestowing the rights label, its legalistic character, its
exaggerated absoluteness, its hyperindividualism, its insularity, and its
silence

with

respect

to

personal,

civic,

and

collective

responsibilities…Buried deep in our rights dialect is an unexpressed premise
that we roam at large in a land of strangers, where we presumptively have no
obligations toward others except to avoid the active infliction of harm.”
Glendon does not attack the notion of rights, and applauds the idea of rights
for its achievements in giving minorities a language in which to frame their
claims, but bewails the absoluteness with which rights are asserted,
“expressing infinite and impossible desires – to be completely free, to
possess things totally, to be captains of our fate, masters of our souls”.
Professor Glendon is one of the founding endorsers of the Responsive
Communitarian Platform which states that: “A communitarian perspective
recognizes that the preservation of individual liberty depends on the active
maintenance of the institutions of civil society where citizens learn respect
for others as well as self-respect; where we acquire a lively sense of our
personal and civic responsibilities, along with an appreciation of our own
rights and the rights of others; where we develop the skills of selfgovernment as well as the habit of governing ourselves, and learn to serve
others - not just self.”
As we see, the Communitarian movement is deeply embedded in the
philosophy of the American Constitution and Bill of Rights: “The First
Amendment is as dear to communitarians as it is to libertarians and many
other Americans. Suggestions that it should be curbed to bar verbal
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expressions of racism, sexism, and other slurs seem to us to endanger the
essence of the First Amendment, which is most needed when what some
people say is disconcerting to some others. However, one should not ignore
the victims of such abuse. Whenever individuals or members of a group are
harassed, many non-legal measures are appropriate to express disapproval of
hateful expressions and to promote tolerance among the members of the
polity. For example, a college campus faced with a rash of incidents
indicating bigotry, may conduct a teach-in on intergroup understanding.
This, and much more, can be done without compromising the First
Amendment. . .”
William A. Galston in Debating Democracies Discontent,119 adds another
element, when he says: “The gap between rights and rightness can only
be filled with a moral discourse that goes well beyond rights-talk.” In a
similar vein he is quoted in Amitai Eztioni’s book, The Spirit of
Community:

Rights,

Responsibilities

and

the

Communitarian

Agenda120 “The language of rights is morally incomplete. To say that ‘I
have a right to do x’ is not to conclude that ‘x is the right thing for me to
do’… rights give reasons to others not to interfere coercively with me in
the performance of the protected acts; however they do not in themselves
give me sufficient reason to perform these acts. There is a gap between
rights and rightness that cannot be closed without a richer moral
vocabulary, one that involves principles of decency, duty, responsibility,
and the common good, among others.”

119
120

ed. Allen & Regan, Oxford, Oxford University Press, 1998)
New York, Crown, 1993

Copyright Philip Marcus www.philip-marcus.com

HOHFELD WITHOUT RIGHTS Philip Marcus

Discourse of relationships – the Ethic of Care
Associated usually with Carol Gilligan, the movement of discourse of
relationships, also known as the Ethic of Care, represents another attempt to
blunt the sharp and sometimes destructive edges of the rights discourse.
Gilligan based herself on research into the different ways in which boys and
girls approach moral issues: boys tend to look at problems from the
perspective of rights and rules, and girls in terms of relationships and
responsibilities. Males tend to base themselves on impartial principles and
quasi legal terminology, whereas females tend to concentrate on
responsiveness to needs, care and prevention of harm. The conclusion she
reaches, in her book In a Different Voice, is that the rights discourse is
predominantly a male centred idea, and suffers from three serious defects:
firstly, it is based on liberalism and omits any consideration of the voice of
the “carer”; secondly, the effect of the liberal rights discourse is damaging to
interpersonal relationships, particularly within the family; thirdly, the failure
of the rights discourse properly to deal with the complicated nature of legal
questions, again with particular reference to family disputes.
I am in agreement with the general principles of Gilligan’s approach 121, and
it is a pity that it has been “taken over” by the more radical elements of the

121

In a fascinating article Steven F. Friedell shows that Jewish legal philosophy is very close in many
aspects to Gilligan’s proposals, giving as examples the Jewish attitude to compromise and mediation, the
selection of judges on the basis of character, not only legal skills, the use of intuition in the determination
of cases, and even the attitude to competition and the free market. In section 8, Friedell shows that the
primacy of duties in Jewish law is fully consistent with the feminist emphasis of responsibilities over
rights. In all Friedell suggests twelve different areas of similarity, and I dare say that the list is still open to
additions. The “Different Voice” in Jewish Law: Some Parallels to a Feminist Jurisprudence (1992) 91
Indiana Law Journal 915
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feminist movement, who, because of the stridency of some of its members,
have caused the general run of thinkers and researchers to ignore it as
another irrelevancy.

However Gilligan does not reject the use of rights in legal discourse and
only suggests mitigating it with feminist insights.

Discourse of Identity

In an article entitled Society and Law in Israel: Between Rights Discourse
and Identity Discourse122 Avi Sagi bewails another aspect of the rights
discourse, saying that the self-centred attitude which it engenders (or from
which it came) prevents those involved in a dispute from seeing the other
side’s point of view, or to see him at all. If one party does not see the other’s
position as legitimate, even without agreeing with it, the other party is
himself delegitimated. Drawing on the work of Levinas, and in particular
Levinas’ concern with the Other, and the Face of the other, Sagi states that
the rights discourse, whether based on the will theory or the interest theory,
sees parties to a dispute not as persons interacting with one another in a
relationship (albeit highly charged), but as plaintiff and defendant, attacker
and defender. Dialogue, he says, is the opposite of the rights discourse .123

122
123

(in Hebrew) Avi Sagi, in Tzivion, (2001) Bar Ilan University 3
p. 12
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However here also there is no clear call for abandonment of the rights
discourse and of its replacement by something better. It must however be
said that the proposal made here, together, maybe to a lesser extent, the
discourse of relationships and caring, give distinct support to the growing
movement for mediation of disputes, which tries to identify the needs of the
parties (including emotional needs, and not only their rights and demands).

Some other criticisms of the rights discourse
A right is considered from the point of view of the right holder only. He only
considers his entitlement or the freedom given to him, and he considers this
without reference to any other person or persons. The right is, as it were,
free-standing, and may be said to be waiting for an opportunity for him to
exercise it. The possessor of a right looks first to himself and his wants and
desires, and looks outward with his demands that these be fulfilled.
The idea of a right is, therefore, monadic and individualistic, whereas an
obligation or duty requires at least a dyad; at least, an obligor and an
obligee, so that the possessor of a duty has to look outwards. And
immediately after the Creation of Man, we are told: "It is not good for man
to be alone" (Genesis II 18).
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But the argument goes deeper: a world based on individuals’ rights demotes
the idea of society to an instrumental role, as a means whereby people can
live together without infringing on each others’ rights too much, and share
resources only because, and only to the extent, that it benefits each member.
In this society, people only do what they have to do because of fear of the
consequences – being sued – and matters which cannot be expressed as
rights are not considered at all.
This is the case, for example, in the area which is called decency: the agency
which advertises cigarettes using the image of two cigarettes standing side
by side and an aeroplane colliding with one of them and breaking it, at the
exact height and angle of the planes that hit the World Trade Center, could
not understand the criticism. And the women’s organisations, who rightly
protest the use of images of women and girls as sex objects in advertising,
have great difficulty overcoming the proponents of freedom of speech.
The methodology of duties by its very nature draws people into society,
where relationships of infinitely varying kinds are formed and reformed by
interweaving duties and obligations. People in such a society consider in
advance what the likely results of their actions will be, but not from the
direction of “What can I get away with without being sued or prosecuted?”
but asking the question “What are my duties to everyone who may be
affected by my actions?”
Martin Buber’s book “I and Thou” 124describes I-Thou relationships and I-It
relationships, reflecting in a different way the dichotomy that leads to
124

Written in 1923 (New York, Charles Scribner’s Sons, 1928) .
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talking in terms of rights and talking in terms of duties based on
responsibility. The ideal relationship, and that to which man should aspire, is
in Buber’s opinion that of I-Thou, the unintermediated relationship between
one person and another, and this is the pure relationship in which each is
involved in giving to the other without reflecting on what he receives from
the other. Other types of relationships based on I-It (or I-He, I-She) objectify
the other party (him/her) as a person from whom I have expectations
(rights) and to whom I have no obligation or duty, but only an assumption
that he/she will have expectations of me. The I-Thou relationship is not
tainted by egoism but rests on mutuality, whereas the I-It relationship is
based only on one’s view of the other as the means rather than as an end in
himself, so the relationship with the other party exists for instrumental
reasons only. This I-It relationship distances one party from another and
causes all relationships to be potentially litigious. Communications become
formalised in terms of a vocabulary of rights, actions and words lose their
spontaneity and reflect only an expectation, or at least a possibility, that one
will enter into conflict with the other party and have to “prove” his position.
Relations become contractual, each aimed at limiting the freedom of action
of the other. We see from the above that from a purely linguistic point of
view, a right is something that one may or can do or is entitled to do,
whereas a duty or obligation is what one must or should do. This distinction
is an important theme of the present work, and has far-reaching
ramifications for much of human discourse, from the most personal, intimate
level to diplomacy and the work of international organizations, from talk
between man and wife and between children and parents, to the activities of
the United Nations and its agencies.
Copyright Philip Marcus www.philip-marcus.com

HOHFELD WITHOUT RIGHTS Philip Marcus

Karl Marx, in his vitriolic anti-Semitic pamphlet “The Jewish Question”125,
referred to the Rights of Man as set out in the French Declaration des
Droits de l’Homme et Du Citoyen of 1791, and said that these “are none
other than the rights of a member of a bourgeois society, that is, of
egotistical man, of a man separated from the community”. Referring to
“liberty” as defined as the right to do anything that does not harm others,
he wrote that this is: “ the liberty of a man conceived as an isolated man
referring only to himself” and as being “not based on the link between
man and man, but rather on the separation of man from man”. The right
to property, defined in the declaration as “the right to enjoy and dispose
of wealth at will, without reference to others and independently of
society”, in Marx's opinion “causes each man to find in his fellow man
not the realisation of his freedom but its limitation”. And the equality
referred to in the declaration is described in the following terms: “It is
nothing but the liberty as described above, that is, that every man is
viewed equally as a monad sufficient to himself”. He concludes “None
of the so-called human rights, therefore, goes beyond the egotistical
man… who is separated from the community and withdrawn into
himself, his private interest and his private will.”126

125

Published in 1832,
“What is an individual, a solitary individual, if not a tree that grows without regard for everything it
suppresses and breaks, grabbing all the nourishment, air and sun, a being that is fully justified in its nature
and its being? What is an individual, if not a usurper?” Emmanuel Levinas, Place and Utopia in Difficult
Freedom (n. 9 supra), at p. 100. The analogy is somewhat defective, since a tree absorbs sunlight without
detracting from the amount available to the rest of creation, and by absorbing carbon dioxide replenishes
oxygen, and may also bear fruit for the benefit of animals and men; but all these are done without regard
for damage that may be caused in the process – by roots, by deterioration of soil etc.
126
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Simone Weil writes in her book “The Need for Roots”127: “The notion of
obligations comes before that of rights, which is subordinate and relative to
the former. The right is not effectual by itself, but only in relation to the
obligation to which it corresponds, the effective exercise of the right
emanates not from the individual who possesses it, but from other men who
consider themselves as being under a certain obligation towards him.”
Levinas states positively that “Modern society depends neither on history
nor on its sedimentation. It discovers its order in human dignity, in the
human personality. It is established in regard to the person.”128
A right is not necessarily correct; and here is the root of a criticism of the
use of rights as the currency of legal and ethical and political discourse.
Once legal relations start to be defined in terms of rights, a semantic
connection is made, for the linguistic reasons stated, between the right to do
something and the correctness of doing so. If I have a right to drink as much
alcohol as I want, provided I do not damage others, it is therefore right for
me to drink as much as I want, in the sense of correct, morally laudable, and
advantageous not only to the right holder but to society. Ronald Dworkin

L’Enracinement, sub-titled A Prelude to a Declaration of Duties towards Mankind, (London,
Routledge and Kegan Paul, 1952)
127

128

Judaism and Revolution in Levinas Emmanuel Nine Talmudic Readings (transl. Annette Aronowicz
(Bloomington, Indiana UP, 1990) p.105.
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draws attention to this trap, of confusing the right to do something with its
rightness, in Taking Rights Seriously.129
As Jeremy Waldron points out in Nonsense upon Stilts130: “A theory of
rights – particularly a theory of rights to liberty – is not capable of standing
on its own. It needs to be complemented by a general theory of virtue or
moral action to guide the conduct of the right-bearers in the exercise of their
rights.” This is because “we simply cannot lay it down glibly as an a priori
rule that no action capable of being a right can ever be judged to be, on
balance, the wrong thing to do”. And Halpin, on the last page of Rights and
Law, Analysis and Theory131 suggests that without divine origin, he is hard
put to explain satisfactorily a basis for the ethical systems of the western
world.
Because duties are laid down by a norm-maker, the moral guidance is
implicit in the duty, and the person under a duty does not need to apply to
an external agent to establish if he is correct in acting according to the
dictates of the duty (except in those cases where there are duties to more
than one person – like the surgeon with two equally needy patients and
limited resources – or in the case of a dispute, where application to a third
party for resolution may be unavoidable).
It is widely held that an obligation or duty can only arise if someone else
has a right. If this were so, the only reason a person would act for the
benefit of another would be if the other had a right enforceable against him.
129

London, Duckworth, 1978 p188f..
n.113 supra
131
n.92 supra, p.258
130
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And, because of the effect on our thought processes of the idea of right as
correct, the right-holder may feel himself compelled to insist on satisfaction
of his right.
Austin in Lectures XVII points to four types of absolute duties:
(1) self regarding duties – e.g. the prohibition of suicide
(2) duties towards persons indefinitely – society at large or groups of
persons as yet undefined – e.g. to refrain from violence against the
innocent
(3) duties not to persons – e.g. to animals, environment
(4) duties only to the sovereign – e.g. to pay taxes.

Ronald Dworkin, in his essay Justice and Rights in Taking Rights
Seriously, points to the importance of identifying the fundamental and the
derivative: “There is a difference between the idea that you have a duty not
to lie to me because I have a right not to be lied to, and the idea that I have a
right that you not lie to me because you have a duty not to tell lies. In the
first case I justify a duty by calling attention to a right; if I intend any further
justification it is the right that I must justify, and I cannot do so by calling
attention to the duty. In the second case it is the other way around. The
difference is important because, as I shall shortly try to show, a theory that
takes rights as fundamental is a theory of a different character from one that
takes duties as fundamental.”
Allen justifies the primacy of rights: “It is certain that a man cannot live
solely for himself: it is equally certain that he cannot live solely for others.
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The very notion is a negation of personality…Before he can live at all,
whether for himself of for others, a man must have some security for
existence and for self-development in relation to others who are all
demanding the same security. We need not confuse the issue by calling this
a ‘natural’ right: we need only say that human nature needs it and will insist
on having it, either by the strong arm or by the arm of the law: and this
security it obtains by means of rights, whether they be acquired
automatically by the mere fact of being a human person born alive in an
ordered society (the so-called ‘rights of personality’) or specifically acquired
by separate acts of bargain or grant or restitution for wrongful injury. Nor is
it only personal security, but the enjoyment of goods, to the exclusion of
others, which the individual demands by means of legal rights… Some
realization of right – not only the right, but my right – is a postulate, and the
first postulate of personality: and it is therefore not a matter of indifference
whether we approach law as primarily a system of rights and duties.” With
respect, this psychological “postulate” is not supported, and is close to a
“self evident truth” of the kind that will be subjected to criticism hereinafter.

Dworkin goes on to point out that right-based and duty-based theories put
the individual at the centre (as distinguished from goal-based theories which
are concerned with the individual only so far as his welfare contributes to
some goal – the Party or the average general good, in totalitarian and
utilitarian regimes, respectively) and that “Duty-based theories are
concerned with the moral quality of his acts, because they suppose that it is
wrong, without more, for an individual to fail to meet certain standards of
behaviour…Right-based theories are, in contrast, concerned with the
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independence rather than the conformity of individual action…” Both make
use of the idea of moral rules and codes of conduct, but “Duty-based
theories treat such codes of conduct as of the essence…Right-based theories
however, treat codes of conduct as instrumental, perhaps necessary to
protect the rights of others, but having no essential value in themselves. The
man at their center is the man who benefits from others’ compliance, not the
man who leads the life of virtue by complying himself.”
If we see the obligation as the primary element in the relationship, the
beneficiary has the option of enforcing it or not, as he sees fit. He has the
power to insist on the performance of the obligation of the other.
Support for this order of things, the obligations as primary and the rights as
secondary, owing their existence only to the existence of the obligations, can
be found in The Political Philosophy of Hobbes.132 According to
Warrender, the term right is only the “comprehensive description of the
duties of other people towards oneself in some particular respect”, and that a
phrase such as “a right to property” may be “translated into a series of
statements that set out the duties of neighbours or of the State towards
oneself with regard to various kinds of property…when a person asserts his
right to property, for example, he usually asserts a right to something
extremely complicated; that other people should not burgle his house, the
state ought not to take his house compulsorily except in the public interest
and after paying fair compensation, nor tax him on it except under a general
law, passed in an assembly in which he is represented, and so on. Any

132

n. 73 supra
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serious examination of this alleged right would have to be a scrutiny of the
duties formula that corresponds to it…”
Joel Feinberg, in Freedom and Fulfilment133 disagrees strongly with
Warrender on this issue, saying that the right holder’s control over the
obligor, his power to release him from performance of the duty, means that
“the right holders right provides the whole grounding for the other party’s
duty. It is for his sake that the other has his duty.”
With respect, the example Feinberg gives to prove his point shows the
weakness, if not the unreasonableness, of his approach. He says that “It is
because I have a claim-right not to be punched on the nose by you that you
have a duty not to punch me on the nose. It does not work the other way
round…My claim and your duty both derive from the interest I have in the
physical integrity of my nose. To make your duty basic and controlling is to
misrepresent the way rights of this sort are grounded, and give no plausible
grounding at all for your duty.”
This argumentation completely ignores the criminal law which forbids
punches on the nose as well as all other assaults, and the law of torts which
recognises the civil wrong of assault, both of which recognise the duty to
refrain from punching others on the nose without reference to any specific
potential victim. So it is not my right which is the “grounding” of the
protection of my nose from punches: it is the duty of everyone.134
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134

Princeton, Princeton University Press, 1992.
See text to n. 103 above.
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Rights may be abused, where fulfillment of a duty towards another is not
susceptible to abuse.
H.C. Gutteridge wrote135 “The possibility that a legal right may be abused
with impunity in a spirit of malevolence or selfishness is one of the
unsatisfactory features of our law”. He quotes Gaius136 to say that no
exercise of a right can be criticized as wrongful action. How different this is
from the Jewish concept, imposing an obligation, even on the absolute
owner of property, to refrain from any act which may prevent the use of the
property in the interests of the needs of others: “One may not throw away
the waters of one’s well when others are in need of them”

137

, and the

criticism of the behaviour of the people of Sodom who, standing on their
property rights, refused to allow use of the property even when the use
would not cause them any loss or damage.138 As Kirschenbaum puts it139
“Grounded in fealty to legal nicety, the Sodomite character of ‘Mine is mine
…’140 broadly denotes obsession with one’s private preserve and the
consequent erection of excessive legal and psychological barriers between
person and person – the necessary prerequisite for the systematic cultivation
of barbarism.”

135

Abuse of Right (1933-1935) 5 Cambridge L.J. 22.
See text to n. 21 supra
137
Rabbi Yehuda HaNasi in Talmud Bavli Yevamot 44a. We also see here what would now be called the
conservationism and environmentalism of Jewish Law. Compare Deuteronomy XX 19-20. prohibiting the
felling of fruit bearing trees of the enemy when besieging his town.
138
Rashi on Talmud Bavli Eruvin 49a
139
Jewish Law and the Abuse of Rights, (1980-1982) 5 Tel Aviv University Studies in Law 98 at 106
140
Mishna Avot 5:10
136
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Responses to criticism of the rights agenda
Waldron, in his essay Nonsense upon Stilts? – A Reply141 tries to answer
criticisms of the rights discourse, including those of the communitarian
movement. He states that “Though it had always been vaguely understood
that rights were related logically to duties, the classical rights-theorists had
made no systematic attempt to explicate the details of that relationship. That
has changed in the twentieth century. All philosophers of rights regard
themselves as duty bound nowadays to show off for the benefit of their
readers their knowledge of the main differences in the way rights and duties
are related, the differences between privileges, claim-rights, powers,
immunities and so on.”142 He also points to the shift in rhetoric from ‘natural
rights’ to ‘human rights’, (and I might add ‘civil rights’). He shows that the
description of rights as ‘natural’ pointed to their justification according to
the various theories proposed – Divine origin, the social contract, the human
psyche, etc., whereas the new adjectives are devoid of direction as to origin
or justification.
As a result the critics describe the theory of rights as abstract, particularly as
regards to people and societies to whom human rights may be mysterious or
unintelligible, and as disregarding in the interests of universalism the
differences between societies. One could add here the paternalism of the
promoters of human rights, whether they are diplomats in the United Nations
or the intelligentsia of third world nations, as regards societies which have
141
142

op.cit n.85 supra, p.151ff.
op.cit p.162
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no concept of rights. Waldron answers143 that there is an element of moral
relativism in the criticism, and that we have to put forward the values of
“around here”, meaning western Judaeo-Christian or Kantian standards. It is
not clear why or by what authority we have to put them forward, except that
all societies are now interrelated because of ease of communication. He says
that “a theory of rights does not provide a complete social programme” and
that it can “provide a basis for piecemeal reform”, but he ignores the far
reaching and comprehensive nature and rhetoric, not only of the
Declarations and Treaties and Charters on human rights, economic rights,
social rights, children’s rights and so forth, but also the constitutions and
legislation of most countries, which set up all these rights as due to all the
people right now.
The charge that rights theories are rational, and societies are not subject to
rational understanding, is no less powerful. Waldron agrees144 that “The
simple formulation of our charters have the additional disadvantage that they
present all rights as moral absolutes, apparently leaving no room for the
possibility that they may conflict with, and therefore need to be balanced
against, one another in a subtle and sensitive way…The language of our
political declarations still veers alarmingly between two extremes – of
insisting on the one hand, that rights are sacred and may never be
compromised, and, on the other hand, of admitting a catch-all saving clause
that allows the abrogation of any right at all whenever that is demanded by
‘the just requirements of morality, public order, and the general welfare’
[quotation from Article 29(2) of the Universal Declaration of Human Rights]
143
144

op.cit p.169ff.
op.cit p.180.
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Once again, we should recognize how difficult it is for a slogan to express
the subtlety of the conviction that individual rights should prevail over some
moral considerations but not others”. But he falls back on psychological
generalizations: that reason and emotion have to work together and the rights
theory provide the element of reason; and that the assertion of equal rights
for all leads to “the deeper, calmer feelings of profound respect for human
dignity and for humanity itself…”, without showing any basis.
Waldron’s attempt to counter the criticisms based on individualism and
egotism145 fails, inter alia because he introduces more unfounded
psychological ‘insights’. Human rights are said to represent the reflection of
the limits that individuals are prepared to accept, in the interests of society,
on their own desires, and there are other justifications – to society as a
whole, to ‘a people throughout its history’ which rights theories ignore.
Waldron counters that although we evaluate as individuals, our evaluations
are not necessarily individualistic or egotistic, and that while, for example,
the right of free speech is exercised by an individual, he does so to someone
else in the community. He also tries to show that the link between right and
duty is also individualistic, forgetting that duties are described in general
terms and oblige the individual as against anyone who may be affected by
his conduct of failure to act. He gives the example of the break-up of a
marriage, where “there must be rules and rights pertaining to divorce” - rules
yes, but the rules do not have to be set out in terms of rights, and can be
framed in terms of duties.

145

op.cit p.183ff..
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Waldron identifies three ‘charges’ in the ‘indictment’ that rights theories are
egoistic: that saying that a person has a right is to encourage selfish exercise
of the right; that rights are claimed in an adversarial manner; and that such
theories exaggerate “the ineliminability of self interest from social life”. He
admits that bringing rights to peoples attention is followed sometimes by
selfish exercise of the rights; and fails to prove that “the nature of a human
right is such as to present other options [to selfish exercise] as well. This is
because he ignores the linguistic contamination resulting from the use of the
same word – right – for the power of a person to act in a certain way, and for
correctness and desirability of doing the act.146 Raz admits this: “At first
blush it may be thought surprising that one should have a right to do that
which one ought not. Is it not better to confine rights to that which it is right
or at least permissible to do? But to say this is to misunderstand the nature of
rights. One needs no right to be entitled to do the right thing. That it is right
gives one all the title one needs. But one needs a right to be entitled to do
that which one ought not. It is an essential element of rights to action that
they entitle one to do that which one should not.”147
Waldron admits that “A theory of rights – particularly a theory of rights to
liberty – is not capable of standing on its own. It needs to be accompanied
by a general theory of virtue or moral action to guide the conduct of the right
bearers in the exercise of their rights”. And this is the very defect that he
seeks to answer: the man in the street knows all about his rights, because it is
dinned into him at school and in the mass media that he is a free man who
146

See Carl Wellman, The Language of Ethics (Cambridge, Harvard University Press, 1961). At p.273 and
p. 288 respectively, he describes statements about obligations and rights as having evaluative and emotive
force, alongside their descriptive nature.
147
Joseph Raz, The Authority of Law (Oxford, Clarendon, 1979) p.266
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has his rights, but he has never heard of theories of ‘virtue’ and ‘moral
action’, because these are ignored in the educational system. He may have
absorbed, at home, from members of family, from his peers or even from his
teachers some vague general ideas of altruism and ‘do as you would be done
by’, but no government or international organization has produced a charter
or treaty or constitution containing guidance, let alone rules or duties, about
virtue and morality. The best they do is make certain actions or omissions
punishable or liable to payment of compensation, but they draw the line at
‘matters of individual conscience’.
Waldron also admits that some theories of rights do seem to encourage
litigiousness, and then avoids the criticism by saying that some theories do
not, and says that the duty imposed by another’s right is something that
ought to be done, and even at the level of the duty to pay a debt, failure to do
so will elicit moral opprobrium148. He misses the point: where the creditor
has to go to court for recovery of the debt, and the debtor hides behind all
manner of procedural and evidentiary due process rights, he, and society,
lose out because the debtor thinks – knows – that there is no clear duty on
him to pay until the court orders him to do so.

148

op.cit. p.198
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Section 6

RIGHTS ANALYSIS - REPLACEABLE

We have seen from the above discussion that the basic unit of currency for
legal relations does not have to be that of rights, and that analysis of legal
relations based on duties is a viable and preferable alternative. Even
Bentham, the proponent of the utilitarian outlook, of the greatest happiness
for the greatest number, stated in On Laws in General “Whatever business
the law may be conversant about, may be reduced to one sort of operation,
viz. that of creating duties.” And later “The notion of duty is a common
measure for every article of law.”
Rights analysis can be satisfactorily replaced with a system based on duties,
from which the concept of rights, in its contemporary understanding, is
absent.
If one deletes the terms “right” and “no right” from Hohfeld’s tables, the
revised tables look like this:

Jural Correlatives
privilege
duty
Copyright Philip Marcus www.philip-marcus.com
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Jural opposites
privilege

power

immunity

duty

disability

liability

The apparent asymmetry in the table of correlatives is easily explained. As
we have seen, a duty can exist without someone else having a right.
In the first place, a person has certain duties to himself - those that Austin
described as ‘self-regarding duties’: for example, self-respect and selfdevelopment. It is unfortunate that in the modern world men and women,
under the unrelenting pressure of the mass media to be seen as more
attractive to the opposite sex by exposing more and more of their bodies,
have lost self-respect.
And there are obligations which are generally owed. For example, one’s
obligation or duty to refrain from interfering with privacy is owed to the
whole world. It is not necessary to point to a particular individual as being
the beneficiary of this duty. It is not even necessary for the existence of the
duty for someone to claim performance (and here, one may return to the
linguistic and psychological effects of language; if a right is defined in
terms of a claim, the very word claim is derived from the Latin word
clamare, meaning to shout. And the idea of demand immediately implies

Copyright Philip Marcus www.philip-marcus.com

HOHFELD WITHOUT RIGHTS Philip Marcus

that one’s fellow man intends to deny the right one claims, or has already
denied it.)
One may not injure his own person or property either, since by doing so he
injures his capacity to support himself and those who may be dependent
upon him, and diminishes the total of resources available to the community
and state in which he lives. This is an obligation owed by a person to
himself and to others, both identifiable and not yet identifiable.
And privilege does not require a correlative term. Certainly, as stated, the
idea of “no-right” is barely comprehensible to the layman; but it may be
said that one’s freedom from duty to do or refrain from doing something is
in fact the general state of humanity. That is to say that not every act that a
person properly performs is performed because there is a duty upon him to
do so, or that refraining from doing some act is a breach of a duty. To state
otherwise would be to deny the free will with which all men are endowed.
For this reason all the acts that a person may properly perform are performed
in pursuance of a privilege (the root of the word in Latin being from two
sources, the prefix “privi” meaning something belonging to an individual
and “lege” meaning law; that is, someone’s private regime).
The duty a person has towards another has to be performed. If it is not
performed, the person owing the duty has a liability to the beneficiary, who
has the power to take steps for the enforcement of performance of the duty.
This power may take different forms: self-help, when this is permitted by
law, and application to the courts, or to the police, or to some other agency
having jurisdiction (power) to enforce performance.
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Alan Dershowitz, in an article Rights and Interests149, states: “Our
traditional conception of rights is directed against governmental abuses.
Rights are designed to limit the power of the state, especially the police.
They are negative rights, limiting the powers of political authorities: "the
state may not."”
In my submission, these “negative rights” are, in Hohfeld’s original analysis,
immunities and privileges.
In the article under discussion, part of a debate on the application of the
Fourth Amendment, Dershowitz also alleges: “Now there are those who
would introduce a new vocabulary of positive-sounding rights: the right to
be free from pornography and other forms of offensive speech; the right to
life; the right to pray in schools; the right to be safe from criminals - even
the right of a victim's family to see his murderer executed. The effect of
these new positive-sounding rights is to trump traditional negative rights.
The implications of this process are limitless. Creative lawyers can come up
with an anti-right disguised as a positive right to counteract virtually every
traditional right.” Here, it seems, he is using the word right correctly, in the
Hohfeldian meaning of a “claim-right”; and his criticism is correct, to the
extent that he sets up these demands, for freedom from pornography and the
right to life, as being different from, and antagonistic to, the negative rights
which are protected by the constitution – free speech, non establishment of
religion, etc.
But reframing in terms of duties resolves the problem.
149

Boston Review (April/May 1999).
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For example, the state has a duty to respect the privacy of the citizen.
Included in this duty is the obligation to refrain from searching a person’s
premises without permission from the owner or a lawful warrant. The citizen
has, therefore, immunity from illegal search.
Included in a person’s privacy, which is one element of the respect which
the state and every person is obliged to uphold, is the obligation on all
others to refrain from offending his beliefs and his sense of decency. In
order to make this obligation effective, society must set for itself standards
of decency, as part of the obligation towards society and all its members,
and the standards so set, which will take into account the reasonable
sensitivities of all members of society, will prohibit the public exhibition of
pornography. The privilege of free expression is limited, not by some
countervailing right, but by an obligation of general application. The courts
will still have to determine the boundary between what is permitted and
what is forbidden; but the dispute will not be about whose right is stronger
or more important or older or more in tune with the beliefs (and how can we
be sure what these beliefs were, or how far they were the product of
consensus or political horsetrading) of the makers of the Bill of Rights (or
whichever other constitutional document one or other of the parties relies
on), but about the issues of respect for the other who may have different
views, and the interpretation of a specific norm (and not the language of a
document that was written at a specific time, in a specific social context, and
in most cases as a response to specific grievances).
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The Jewish Legal System, based on Obligations - Mitzvot Between
Man and God, and Between Man and His fellow

As we have seen, Iacobucci understands that the Jewish legal system has
no concept of separate rights and duties, and that the covenant between Gd and the Jews depends on the understanding that G-d created the world
and all that is in it, and created man as steward of all that is in the world.
We will add here that the covenant consists of a commitment of the Jews to
G-d and of G-d to the Jews, as it were in a personal relationship.
In an article entitled Law and Morals in Jewish Jurisprudence

150

the late

Justice Moshe Silberg gives an outstanding example of the absence of any
consideration of rights in the attitude of Jewish Law to the refusal of a
debtor to pay his debt. “Thus, [in a Jewish court] when a person refuses to
pay his debt he is physically coerced to fulfil his religious obligation to pay.
The concern of the court is not the creditor’s debt, his damages, but the duty
of the debtor, his religious moral duty, the fulfillment of the precept
[religious-moral duty, mitzvah] by him. The creditor receives his money
almost incidentally, as a secondary result of the performance of this duty.
This problematique is non-existent in modern legal systems, and had already
ceased to exist for the Roman lawyer. It may be said, cum grano salis, that

150

Silberg Moshe, Law and Morals in Jewish Jurisprudence (1961) 75 Harvard LR 306, 312f. I shall
return to the example given in a later section on Property. At p. 327 Silberg emphasizes the point: “It is not
the right of a person to something which is the determined and determining thing, but the duty of the person
under obligation – how and under what conditions he has to fulfill his religious or moral duty toward
another.”
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modern law has no interest in duties, its sole interests are rights, and the
debtor’s duty to pay is only a short way of indicating the possibility of a
payment coerced by the creditor. One cannot strike the words “to have a
right” from the modern legal dictionary, but it is definitely possible to exist
without the words “to be obliged”. Instead of them one could substitute the
longer phrase “may be coerced (by the courts and the marshals) into
fulfillment of the creditor’s right” even in regard to the obligationes
naturales, in so far as they exist as archaic remnants in modern legal
systems – the duties fulfillment of which cannot be coerced – the word duty
is no more than a fiction; their whole meaning is that the person fulfilling the
duty, the payor, cannot sue for the return of the money paid. Once more we
have a reflex, in this case a negative one, of a right to sue, the only criterion
for the existence of a civil duty.”

In a lecture entitled Judaism and Revolution151 Emmanuel Levinas
describes the “difficult tradition” of Judaism in these terms: “The heirs of
Abraham – men to whom their ancestor bequeathed a difficult tradition of
duties toward the other man, which one is never done with, an order in
which one is never free. In this order, above all else, duty takes the form of
obligations toward the body, the obligation of feeding and sheltering.”152
This leads to Levinas’ main themes, that of the Other153, with whom each
man conducts a dialogue based on mutual respect, and that of the “freedom

151

In Emmanuel Levinas Nine Talmudic Readings transl. Annette Aronowicz (Bloomington, Indiana UP,
1990), at 99
152
153

The specific reference is to Genesis XVIII 1-9.
See Toward the Other, op. cit n. 28, p. 12ff.
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of responsibilities” granted at Mount Sinai154: “The negative freedom of
those set free is about to transform itself into the freedom of the Law,
engraved in stone, into a freedom of responsibilities”.155 “What does Jewish
thinking concern itself with? A whole host of things, no doubt, which we are
not going to list. But its basic message consists in bringing the meaning of
each and every experience back to the ethical relation between men, in
appealing to man’s personal responsibility – in which he feels chosen and
irreplaceable – in order to bring about a human society in which men are
treated as men.”156 Altruism is the basis of Jewish Law.157
Levinas suggests that responsibility for the Other is implicit in any
relationship: “In the relationship with another person, the preposition “with”
changes into the preposition “for”. I am “with the others” means I am “for
the others”: responsible for the other person”. And “Man answers for more
than his freely chosen acts. He is the hostage of the universe. Extraordinary
dignity. Unlimited responsibility. Man does not belong to a society which
bestows limited responsibility on its members. He is a member of a society
of unlimited responsibility.” 158 He goes so far as to suggest that an action
taken without consideration for the Other is in and of itself violent:
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TheTemptation of Temptation, op. cit. p. 37
In the same Reading (p.47) Levinas describes the process of “rubbing” (perhaps massaging is a better
word) a text, which involves “violence done to words to tear from them the secret that time and
conventions have covered with their sedimentations” so as to “remove this layer which corrodes them”.
The present paper aims to demonstrate the extent to which the word “right” has been changed, by the
processes Levinas describes – sedimentation and corrosion.
155

156

Jewish Thought Today in Difficult Freedom (n. 9 supra) p.159 ff.

For example, the bystander’s obligation to rescue his fellow man in peril: “Neither shalt thou stand idly
by the blood of thy neighbour” Leviticus XIX 16, see The Bystander’s Duty to Rescue in Jewish Law,
Aaron Kirschenbaum, (1980) 8 The Journal of Religious Ethics, 204, and Rescue and Restitution, Ernest
Weinrib, (1991) 1 S’vara 59
158
And God Created Woman, op. cit. p.170 f.
157
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“Violence159 is to be found in any action in which one acts as if one were
alone to act: as if the rest of the universe were there only to receive the
action…Nearly every causality is in this sense violent…Struggle and war are
also violent, for the only element sought out in the Other is the weakness
that betrays his person.” But “The banal act of conversation, in one sense,
quits the order of violence…To speak, at the same time knowing the Other,
is making oneself known to him. The other is not only known, he is greeted.
He is not only named, he is also invoked. To put it in grammatical terms, the
Other does not appear in the nominative, but in the vocative.160 I not only
think of what he is for me, but also and simultaneously, and even before, I
am for him… The violent man does not move out of himself. He takes, he
possesses. Possession denies independent existence. To have is to refuse to
be. Violence is a sovereignty, but also a solitude…” 161
In A Religion for Adults Levinas develops his themes: “The personal
responsibility of man with regard to man is such that God cannot annul it.
That is why, in the dialogue between God and Cain – ‘Am I my brother’s
keeper?’162 – rabbinical commentary does not regard the question as a case
of simple insolence. Instead, it comes from someone who has not yet
experienced human solidarity and who thinks (like many modern
philosophers) that each exists for oneself and that everything is
permitted.”163 And the God of the Jews is the master of justice, and for this
reason is powerless to pardon a sin committed by one man against another,
159
160

In the sense of violation, an injury carrying with it an insult.
Compare Martin Buber’s I and Thou (New York, Charles Scribner’s Sons, 1928).
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Ethics and Spirit in Difficult Freedom p.7 ff.

162

Genesis IV, 9.
In Difficult Freedom, p. 19f
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unless the man who suffered by it gives his pardon: “For His glory as a
moral God and for the glory of the man who has come of age, God is
powerless”164. Thus absolute morality requires absolute freedom, and
absolute responsibility of man for his actions and for the effects of his
actions on all Others.165
As regards discourse between men, “Respect for the Other is, before all else,
to refer to the Other’s opinions”. 166
In Antihumanism and Education 167 Levinas describes the process whereby
“freedom” leads to enslavement of the body and spirit of Man: “Everything
indisputably begins with a respect for man and a struggle for his liberation,
for his autonomy, for the law he gives himself, for the ‘freedom inscribed on
the Tablets of stone’, as our Doctors of the Law put it.168 From this point on,
everything comes down to a struggle for freedom from economic
164
165

The Ark and the Mummy, in Difficult Freedom p. 54
Messianic Texts in Difficult Freedom p. 77
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Exclusive Rights in Difficult Freedom, p. 239. This must not be misinterpreted as implying that the
views of the Other are correct or even of equal moral or ethical value as one’s own. As Iris Marion Young
writes in Asymmetrical Reciprocity: On Moral Respect, Wonder, And Enlarged Thought Constellations
Volume 3, No 3, 1997. Blackwell Publishers, Oxford , “ Moral respect does indeed entail reciprocity.
Communicating parties mutually recognize one another. In a stance of moral respect, each party must
recognize that others have irreducible points of view, and active interests that respectful interaction must
consider. Free social cooperation requires that each acknowledge that the others are ends in themselves and
not means only. Such mutual acknowledgment is the meaning of moral equality. This reciprocity of equal
respect and acknowledgment of one another, however, entails an acknowledgement of an asymmetry
between subjects. While there may be many similarities and points of contact between them, each position
and perspective transcends the others, goes beyond their
possibility to share or imagine. Participants in communicative interaction are in a relation of approach.
They meet across distances of time and space and can touch, share, and overlap their interests. But each
brings to the relationships a history and structured positioning that makes them different from one another,
with their own shape, trajectory, and configuration of forces.
167
In Difficult Freedom, p.284f.
168
Mishna Avot VI, 2: “ For it is written ‘And the Tables were made by God and the Writing was the
Writing of God engraved on the Tablets’ (Exodus XXXII, 16); do not say “engraved” [charut] but “liberty”
[cherut] , for no man is free except he who is involved with Torah and Mitzvot”.
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exploitation, which saps autonomy under the false guise of a contract
between employer and employee – a contract between unequal partners –
based in part on trickery. This struggle is a harsh one that demands laws, but
here law seems to repress the freedom it makes possible…Man’s freedom
now no longer lies in the economic freedom which represents his privileged
place. It lies in unrepressed desire and in the clear light thrown on this
desire. From this point on, we can follow the sequence of consequences, the
‘freedom of desire’ that shakes law and obligation. The idea of freedom
‘progresses’ in the following way: from economic freedom to sex education
through all the degrees of this freedom; freedom as regards the obligations to
which heterosexuality is still naturally attached, and even the solitary ecstasy
of drugs in which we have no further need of interhuman relationships, and
all responsibilities come undone…But we can sink even lower. Everything is
allowed, nothing is absolutely forbidden. Nothing, perhaps, is forbidden any
longer as regards our dealings with the other man.”

All the Mitzvot of the Torah are founded on one basic obligation, to obey the
law. This implies the duty of each person to familiarize himself, by learning,
with the demands of the Torah, and to educate his children.
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Section 7

EXAMPLES OF ANALYSIS – RIGHTS OR DUTIES IN

THE LAW RELATING TO CHILDREN AND PROPERTY LAW
In this concluding section I shall deal briefly with the basic principles of
property law and the law relating to children, dispensing completely with
rights and using the revised Hohfeld terminology, and then examine two
American cases, one on each area, to show that the rights analysis was
defective and led in one case to the bringing of a case unnecessarily and in
the other to an unjust result.
Children
In most jurisdictions, the prevailing legal criterion for dealing with children
is the welfare of the child.
Article 3 of the Convention on the Rights of the Child provides: “1. In all
actions concerning children, whether undertaken by public or private
social welfare institutions, courts of law, administrative authorities or
legislative bodies, the best interests of the child shall be a primary
consideration.”

According to s.17 of the Israeli Capacity and Guardianship Act 5722-1962,
“In exercising their guardianship over the child the parents shall act for the
welfare of the child as devoted parents would act in the circumstances”.
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We see here an echo of Locke’s statement, in Concerning Civil
Government, in Chapter VI, Of Paternal Power, “The power, then, that
parents have over their children arises from that duty which is incumbent
upon them, to take care of their children during the imperfect state of
childhood.”169
Children are, by virtue of their tender years, under a disability, as are
persons suffering from mental illness or retardation. But this disability
should not be the subject of arbitrary, age or IQ related limitations. The basic
dignity of each human being, and his liberty to act as he sees fit, should not
be circumscribed except where and to the extent that it is necessary for his
benefit, and for the benefit those surrounding him and of society. So long as
a person is in need of protection, the Court, acting for the state and the
public, may prescribe and determine the extent of these disabilities.
However (and this is increasingly being recognised by legislation and orders
of courts around the world, following the Convention on the Rights of the
Child) a child who is capable of expressing his opinion on the matter
concerning him should be involved in the decision-making process.
But society, and the state and all its institutions and each individual, have
duties and obligations of different kinds towards each child, and each
person who is under a disability arising from his physical or mental state.
This does not give the child or disabled person rights.170 He does not even
169

Michael Freeman identifies paternalism as one of the themes of the way in which the law treats children.
He suggests that children have rights, even though they cannot exert them, including “the right to liberal
paternalism.” The Rights and Wrongs of Children (London, Frances Pinter, 1983)
170
H.L.A. Hart says: “If common usage sanctions talk of the rights of animals or babies, it makes an idle
use of the expression “as right”which will confuse the situation wity other different moral situations where
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have the physical or cognitive capacity (power) to act to ensure performance
of the duties of others towards him. We see here that the existence of duties
does not depend on a right in the person to whom the duty is owed.
One of the most vexed and difficult areas with which the Family Court has
to deal is that of child custody; that is, the question who shall have custody
of a child when the parents separate or divorce.
It is proper to observe here that the use of the word “custody” is itself
heavily loaded and carries connotations which are entirely inappropriate to
the subject matter; for example a person who is imprisoned pending trial is
said to be in custody. This has in fact been recognised in many places; in
England, for example, the word custody does not appear in modern
legislation, and has been replaced by the concept of “parental
responsibility”, and a Bill before the Canadian Parliament talks in terms of
“parental responsibilities” and “parenting time” 171. In many jurisdictions the
parent with whom the child lives is called the “residential” parent.
Similarly the words “visitation” and “access” of the non-custodial parent to
the child have also been reframed: it is wrong to describe a child who goes
to be with his parent as a “visitor”, or a parent as having “access” to his
child, as if the child was surrounded by a fence with a gate which can be
opened at certain times. Thus the time spent by the child with his parents is
renamed “contact” or “time spent”.

the expression “a right” has a specific force and cannot be replaced by other moral expressions” Are there
any Natural Rights? (1955) LXIV Philosophical Review 175 at 181
171
(Bill C-22: see D.A.Rollie Thompson: Movin’ On; Parental Relocation in Canada, in 42 Family Court
Review (3) 398)
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One sees here that in this area at least, there has been an attempt to soften the
language, recognising the negative effects of allocating custody to one
person and access to another. However, in the United States the rights
analysis is still in full cry172: and in England, since the adoption of the
Human Rights Act 1998, it may be that there will be a retreat; Article 8 of
the European Convention on Human Rights declares in Paragraph 1:
“Everyone has the right to respect for his private and family life, his home
and his correspondence”, and it may well be that this will lead to
reformulation in terms of rights.
However this new formulation, in terms of parental responsibility and
contact, is inadequate so long as it is interpreted as allocating to one parent
the “right” to have the child reside with him, and the other parent the “right”
to contact.
The question of protection of children arose in Ashcroft v. American Civil
Liberties Union et al. (No. 03-218) in the judgment of June 2004. The case
involved the constitutionality of a statute enacted by Congress to protect
minors from exposure to sexually explicit materials on the Internet, the
Child Online Protection Act (COPA).
Material that is "harmful to minors" is defined as:
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In Looking for Rights in all the Wrong Places: Resolving Custody Disputes in Divorce Cases (19941995) 15 Cardozo Law Review 1523, Katharine Hunt Federle points to the failure of children’s rights
theories to take account of the lack of power of children to affect their surroundings in a legal sense, and
the consequent failure of modern legal proceedings, even when a guardian ad litem or other representative
is appointed, to achieve proper results for children.
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"any communication, picture, image, graphic image file, article,
recording, writing, or other matter of any kind that is obscene or
that-"(A) the average person, applying contemporary community
standards, would find, taking the material as a whole and with
respect

to

minors,

is

designed

to

appeal to, or is designed to pander to, the prurient
interest;
"(B) depicts, describes, or represents, in a manner patently
offensive with respect to minors, an actual or simulated sexual
act or sexual contact, an actual or simulated normal or perverted
sexual act, or a lewd exhibition of the genitals or postpubescent female breast; and
"(C) taken as a whole, lacks serious literary, artistic, political, or
scientific value for minors."
The court was divided, but the arguments were all centered on the clash of
rights: the majority upheld the District Court’s injunction, which prevented
the law from coming into force, on the basis that it was too restrictive and
that less restrictive alternatives than criminal sanctions could be found,
including filtering the content received.
Justice Kennedy writing for the majority, said: “…the potential harms from
reversing the injunction outweigh those of leaving it in place by mistake.
Where a prosecution is a likely possibility, yet only an affirmative defense is
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available, speakers may self-censor rather than risk the perils of trial. There
is a potential for extraordinary harm and a serious chill upon protected
speech.”
Justice Breyer for the dissenters wrote: “Conceptually speaking, the
presence of filtering software is not an alternative legislative approach to the
problem of protecting children from exposure to commercial pornography.
Rather, it is part of the status quo, i.e., the backdrop against which Congress
enacted the present statute. It is always true, by definition, that the status quo
is less restrictive than a new regulatory law. It is always less restrictive to do
nothing than to do something. But "doing nothing" does not address the
problem Congress sought to address--namely that, despite the availability of
filtering software, children were still being exposed to harmful material on
the Internet.”
None of the learned Justices addressed the obligations of the parties, and
others, to the potential victims of the pornography. A duties analysis would
start, not from the obligations of the sovereign and of the children’s parents
to prevent obscene material from being accessible, but to the purveyors’
obligation to refrain from publishing such material as offends against public
decency. The difficulties of definition would not, of course, disappear, but
the burden of proof would move from the government and the parents to
those whose product is suspect.

This issue, which nay be described as the child’s right to be protected from
the right of free speech, was the subject of a symposium in (2004) 79
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Chicago-Kent Law Review: Amitai Etzioni173 presented the Communitarian
approach, that there are fundamental flaws in the way the law tries to
balance the right of free speech against values not less important, and
William Galston174, while saying that he sympathizes with Etzioni’s
approach, says that there is no need for change, based on developments in
the

liberal

discourse,

including

value

pluralism

and

pluralist

constitutionalism. Other papers presented a range of aspects of the problem.
While it is not possible in the present work to work through the approaches
presented, the addiction of the writers to rights talk was clear – none of them
addressed what is at the root of the Ashcroft judgement and many like it –
failure to recognize that speech is a physical capacity, not a right, and is
subject to limitation by the obligations that society places upon it (while
society is under an obligation to refrain from interfering when the speaker
does not infringe on his obligations,) and that children are the beneficiaries
of these obligations.

Another aspect of the results ofincorrect use of rights talk in relation to
children is demonstrated in DeShaney v. Winnebago175. The petitioner, a
child, was beaten and abused by his father so severely that he suffered
permanent brain damage and was rendered profoundly retarded, and he sued

173

On Protecting Children From Speech (2004) 79 Chicago –Kent Law Review 3,
Response (2004) 79 Chicago –Kent Law Review 229

When Wellbeing Trumps Liberty: Political Theory, Jurisprudence, and Children’s Rights (2004) 79
Chicago –Kent Law Review 279
174

175

DeShaney, a minor, by his guardian ad litem, et al. v. Winnebago County Department of Social
Services et al. 489 U.S. 189; 109 S. Ct. 998;
Copyright Philip Marcus www.philip-marcus.com

HOHFELD WITHOUT RIGHTS Philip Marcus

the local authority alleging that the respondents had deprived petitioner of
his liberty interest in bodily integrity, in violation of his rights under the
substantive component of the Fourteenth Amendment's Due Process Clause,
by failing to intervene to protect him against his father's violence. The Due
Process Clause of the Fourteenth Amendment provides that "[n]o State
shall…deprive any person of life, liberty, or property, without due process of
law." The petitioners contended that the State deprived Joshua of his liberty
interest in "free[dom] from… unjustified intrusions on personal security. The
U.S. Supreme Court dismissed the claim holding that a State's failure to
protect an individual against private violence generally does not constitute a
violation of the Due Process Clause, because, as Chief Justice Rehnquist
states writing for the majority, the Clause “imposes no duty on the State to
provide members of the general public with adequate protective services.
The Clause is phrased as a limitation on the State's power to act, not as a
guarantee of certain minimal levels of safety and security; while it forbids
the State itself to deprive individuals of life, liberty, and property without
due process of law, its language cannot fairly be read to impose an
affirmative obligation on the State to ensure that those interests do not come
to harm through other means.” The Court added that it may well be that by
voluntarily undertaking to provide petitioner with protection against a
danger it played no part in creating, the State acquired a duty under state tort
law to provide him with adequate protection against that danger. But the
Due Process Clause does not transform every tort committed by a state actor
into a constitutional violation.
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The minority opinion, given by Justice Brennan with Justices Marshall and
Blackmun, agrees that the welfare authorities were under a duty to protect
the petitioner, and is clearly unhappy with what it sees as undue formalism
in the refusal of the majority to recognize a constitutional right to protection.

On the basis of obligations analysis, the bringing of the action on the basis
of constitutional protections was unnecessary – indeed, those advising the
boy and his mother should have realized that the correct course was to bring
a tort action against the welfare authorities, who were, on the facts of the
case, clearly negligent, and possibly in breach of a statutory duty, in failing
to remove the abusive father from the home, or in failing to remove the
victim to a place of safety. In such a case, the defendants may well have
admitted liability. Instead, the Federal Courts at three levels had to deal with
a case, over several years, when the matter could have been resolved at the
State level in far less time.

Property
Walter Wheeler Cook, in his introduction to Fundamental Legal
Conceptions points out that ownership of a piece of land means “...not that
he ‘owns a particular kind of right in the land’ but simply that he has a very
complex aggregate of rights, privileges, powers and immunities, available
against a large and indefinite number of people, all of which rights, etc.,
naturally have to do with the land in question.”176

176

p.13
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Property is said to be the most fundamental of rights. Ownership, and all the
other concepts flowing from it, are said to be bundles of rights. But as
Glendon puts it: “The property rights enthusiast on public radio probably
does not even have the right to burn leaves in his own back yard,” since
there is probably a City ordinance or by-law prohibiting it.177
Cicero has no need of rights analysis in describing the relations between the
property owner and others and between him and the state. In On Obligations
he points out that178: “The chief preoccupation of the state-administrator
must be to ensure that the individual keeps what is his; there should be no
public confiscation of the property of private persons. Why, the chief
motivation behind the establishment of states and city structures was to
ensure the maintenance of private property; for though nature guided men to
form communities, it was in the hope of guarding their possessions that they
sought protection in cities.”
But even such a central concept need not be determined and described in
terms of rights. Given that man has the privilege to enjoy his property (and
it does not matter, if we dispense with rights analysis, how a person came
lawfully to be the owner or possessor of property), this privilege is
circumscribed by the duties the landowner has in respect of his own
property and the property of others, and the duties of others, vis-a-vis their
property, to refrain from interfering with the property of their neighbours in
the broadest sense.
Mary Ann Glendon, Rights Talk – the Impoverishment of Political Discourse (New York,
Free Press, 1991).
177

178

op. cit.2.73
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To clarify the terminology, Salmond179 said: “Possession is the de facto
exercise of a claim; ownership is the de jure recognition of one. A thing is
owned by me, when my claim to it is maintained by the will of the state as
expressed in the law; it is possessed by me when my claim to it is
maintained by my own self-asserted will. Ownership is the guarantee of the
law; possession is the guarantee of the facts... Possession therefore is the de
facto counterpart of ownership. It is the external form in which rightful
claims normally manifest themselves.”

In Glendon’s example, the property owner may be obliged by statute,
national or local, to refrain from certain actions on his land, or to obtain the
license to use land in certain ways; and he will be under the duty to refrain
from anything which will damage his neighbour’s land. In addition, the
landowner is protected by the duties imposed on all others; to refrain from
entering on his property without his permission, to refrain from damaging
his land by mining under it or performing other acts which may damage it.
The owner of property also has immunity from having his legal relations
with the property (ownership, leasehold or other) changed, except under a
power vested in the sovereign in accordance with the law; for example he is
liable to have his land expropriated, under the doctrine of eminent domain,
or compulsory purchase, if a law is passed rendering the land susceptible,
but the state will then have a corresponding duty to compensate him.
Levinas adds the moral dimension to the ownership of property. Referring to
poverty, he asserts “…the problem of a hungry world can be resolved only if
179

Jurisprudence 10th ed. 1947 p.311
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the food of the owners and those who are provided for ceases to appear to
them as their inalienable property, but is recognized as a gift they have
received for which thanks must be given and to which others have a right”.
For this reason, a Jew has an obligation of gratitude ) (הכרת הטובand says
blessings before and after eating: he recognizes that he is not master of the
food, and that no-one else has such mastery, so that having satisfied his own
needs he has a duty to share any excess with the poor and the hungry.180
As Silberg points out181, in the Talmud and in the writings of decisors of
Jewish law there is a diversity of opinion whether the payment of a debt is a
Mitzvah – a religious-moral duty – or a civil-legal duty. Rabbi Pappa says182
that it is a mitzvah, and Rashi183 derives the duty from the biblical injunction
“a just hin [measure] shall you have”184, let your yes [hen, in Hebrew] be
just and your no be just”. For this reason, the court may impose the
punishment of lashes, which is the sentence appropriate to one who refuses
to perform a mitzvah (religious obligation) that is incumbent upon him. As
Silberg says, “The concern of the court is not the creditor’s debt, his
damages, but the duty of the debtor… If it is no more than a religious
precept…then the duty is the primary thing and the right secondary, if not
less than that. But even he who dos not take this extreme stand cannot
disregard the great value which Jewish law attributes to the duty of fulfilling
a legal obligation.”

180

The Youth of Israel in Levinas Emmanuel Nine Talmudic Readings transl. Annette Aronowicz
(Bloomington, Indiana University Press, 1990) p. 132f.
181

Law and Morals in Jewish Jurisprudence (1961 75 Harvard LR 306, 312)

182

Tractate Arachin 22a
Rabbi Shlomo ben Yitzhak, commentator on the Bible and Talmud, France, eleventh century
184
Leviticus XIX, 36
183
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A slightly different approach is that of Rabbi Shimon Schkop185: “The laws
which fall into the category of monetary law…are different from the other
commands of the Torah. All of the other commands constitute the
admonitions of the Torah in positive or negative form, and the obligation of
obeying them rests mainly on the duty to carry out God’s command. But
monetary matters are different; before it is incumbent on us to carry out
God’s command to make a payment or return an object, a legal obligation
must exist … There is another fundamental principle involved here. When
we deal with a legal right or the acquisition of an object … we do not
concern ourselves with the question of the observance of a religious
commandment but of the circumstances determining who has a right to the
object or who, according to legal principles, may take possession of the
object. Therefore the general principles governing cases on monetary
matters which the sages laid down were determined by logical
considerations that according to legal principles a particular result was
proper…The commandment prohibiting theft is that one should not steal
from his neighbour an object that according to legal principles belongs to his
neighbour.”
Whether or not the obligations to repay a debt arises directly from a
mitzvah, or is derived from a legal obligation and is backed by a mitzvah,
(and bearing in mind that the use of the word “right” by Rabbi Schkop is in
the Hohfeldian sense of claim-right), the starting point and emphasis in
Jewish law are always on the duty of the debtor.

185

Dean of the Talmudic Academy of Grodno, Lithuania, early twentieth century, in Shaare Yosher, vol 2,
gate 5, 1. I copy the translation in The Legal System of Jewish Law, Menachem Elon, (1985) 17
International Law and Politics, p. 221
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The defendants in Civ. 2566/02 Givat HaZetim Ltd and Mordechai Ben
Ayoun v. Petach Tikva Sirkin Junction Mall Management Ltd (Kefar Saba
Magistrates’ Court) thought that they had a right of lien over the plaintiffs’
fixtures and stock against the debt allegedly owed them by the plaintiffs. The
stock and fittings were in a property which the plaintiffs had leased from the
defendants and the plaintiffs left the property because of a dispute, but did
not render possession to the defendants, pending resolution of the mutual
claims.

Although the learned judge called the power of lien a right, the court
pointed out that a lien can only be effective against property of another
which is lawfully in the hands of the person imposing the lien, and, it was
implicit that the power must be granted expressly, as in a contract between
the parties, or authorised under statute. In the present case, the property was
not in the possession of the defendants, and the taking of it, or preventing the
plaintiffs from taking possession of it, were unlawful.

A person who wants to exercise a power has to bear in mind his obligations,
and, as has been pointed out, these include respect for the property of others
and the duty to act in good faith.

Andrew Halpin186 discusses the case of Vincent v. Lake Erie187 in a reply to
an article by Peter Jaffey188. The facts of the case are simple: a steamship
186

Rights, Duties, Liability and Hohfeld(http:/ssrn.com/abstract=982001)
R. C. Vincent and Another v. Lake Erie Transportation Company Nos. 16,262 - (102
)Supreme Court of Minnesota 109 Minn. 456; 124 N.W. 221; 1910 Minn. LEXIS 588
187
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was unloading its cargo at a dock, when a storm developed, which made it
imprudent to try to leave the dock; the ship remained tied up, and when the
cables attaching her to the dock were chafed they were replaced; as a result
of the strength of the winds the ship was thrown against the dock and the
dock was damaged as a result; the dock owner sued for compensation for the
damage caused.

Halpin suggests a Hohfeldian analysis thus189:
(A) Prior to storm
1. D is under a duty to avoid mooring his ship at C’s dock without
permission
2. C enjoys a correlative right that D avoid mooring his ship.

(B) In the event of a storm
1. D is under a liberty to moor without C’s permission
2. C has a correlative no-right that D moor at the dock
3. D has a power to change his and C’s legal relations by mooring at the
dock such that if damage is caused to the dock he will be under a duty to
compensate C and C will have a correlative right to be compensated.
4. C is under a liability to have his legal relations changed so as to grant
him a right to compensation for damage caused.

(C) D moors his ship,

188

Duties and Liabilities in Private Law, 12 Legal Theory 137 (2006).

189

I have simplified the terminology slightly
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thereby exercising his liberty under (B)1 and his power under (B) 3.
(D) D’s ship crashes into C’s dock causing damage
1. D is under a duty to compensate C.
2. C has a correlative right to receive compensation.

In accordance with the principles set out in this paper, I suggest that the
legal relations can be analysed perfectly adequately without resort to
Hohfeldian rights or no- rights, thus:
(A) Prior to storm
D. is under a duty to avoid mooring his ship at C’s dock without
permission.

(B) In the event of a storm.
1. D has a privilege190 to moor his ship at C’s dock.
2. C has a duty to refrain from interfering with D’s docking.

(C) D moors his ship.
1.This, in itself, does not change the legal relations of the parties.
2. D has a duty to take all action necessary to avoid damage to the dock.
3. D may also be under a duty to pay for the use of the dock.
(D) D’s ship causes damage

Even though Hohfeld suggests the word “liberty” as a synonym , I prefer the word privilege for the
reasons stated: it implies independence of D to determine his actions, without the implications of the word
“liberty” – that he is free to do so without incurring consequences, or, in a negative sense, that he is “taking
liberties” with C’s property.
190
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1. If the law so provides (and it is important to emphasize here that
Hohfeldian analysis, with or without rights, makes no claim to establish
what the law is or should be, and is only an aid to clear thinking), D may
have an immunity from having to pay for docking or to compensate for
damage, and C would be under a disability to change legal relations.
2. Alternatively, if the law so provides, D has a duty to compensate C if he
causes damage (the duty to compensate does not of itself change legal
relations), and C will have the power to change legal relations, by
demanding payment.
3. If D refuses to pay, C has further powers – to change legal relations by
seizing the ship (if the law permits) as surety for payment, making him in a
relationship of bailment to the ship, with the privileges, powers, duties,
etc. that this involves, and D is under a liability to have the ship seized,
putting D under a duty to refrain from using or moving the ship; or to sue
in a court (thereby invoking the power of the State to summon D to court
and try the case and give judgment, and placing D under a liability to be
summoned, with the consequent duty to appear in court and face the
consequences if he fails to do so or, if judgment is given against him, to
pay up) .

We should note that the above analysis does not need the terminology of
rights, which might cause us to think that it is correct and proper for C to
demand or receive compensation. The law may permit him to do so, but in
the circumstances it may be more correct, morally, or in the interests of
good relations with others, for him to refrain from doing so.
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In addition, the use of the term right in relation to the demand for
compensation is hopelessly inadequate to describe the legal relations
changed and created by the claim. The duty to compensate may exist, but
establishing the amount of compensation and enforcement of payment
involve a battery of powers and liabilities and privileges and disabilities,
etc.

A proper Hohfeldian analysis is richer that Halpin suggests, and dispensing
with rights and their awkward siblings no-rights, clarifies and simplifies
the work to be done.
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CONCLUSION : WHAT IS TO BE DONE?

Is the system proposed, based on obligations and not on rights, capable of
application? Can it be seen realistically as a substitute for existing systems?
Is it appropriate for all, or only for Jews, or a Jewish state?

These questions arise from the foregoing discussion, and I have tried to
show that the obligations analysis provides a comprehensive system for
organizing the legal, moral and social relations in civilized society, without
the manifest defects of the rights based system.

Of course it is impossible to predict if the system proposed will ever be
adopted; clearly the change proposed requires a massive change in attitudes.
On the other hand, as I have shown, it is possible to conduct discourse and
debate, and to present legal arguments and resolve and adjudicate disputes,
on the basis of the obligations discourse only.
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There may be those who say that only in a Jewish state would it be
appropriate to remove the rights discourse and substitute obligations analysis
– and one run by Jews who accept the Torah, at that. To them I would reply
that the obligations discourse is not dependent on any particular source: in
the same way that utilitarianism is founded on purely secular ideology,
placing happiness at the center of social, moral and legal discussion, so too
the rights analysis currently in almost universal use does not look back to
any Divine or other external source, and emerged from political, historical
and social influences, as I have shown. In the same way, although I have
emphasized the Jewish sources for my thinking, I have done this only to
show that there is a fully developed system of legal thinking based only on
obligations, one which has been in existence for thousands of years without
losing any of its force, and provides an adequate way of looking at man and
the societies he creates.

The proposal made in this paper is, therefore, of universal application; any
society can adopt it, gradually, by application case-by-case, issue-by-issue,
or by enactment or amendment of laws, or in any way as seems appropriate.
“Jewish tradition traces back to the Bible the obligation of all mankind to
establish a legal system, even before the Jewish people were so
commanded”. So writes Nahum Rakover in The “Law” and the
Noachides191. The command to set up a system of laws and courts predates
the giving of the Torah on Mount Sinai, and the Talmud refers to this, and

191

(1990) 4 Jewish Law Association Studies p.169. See also J. David Bleich Judaism and Natural Law,
(1988) 7 The Jewish Law Annual, 5.
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the six other laws given to all humanity as the Noachide laws, tracing them
back to instructions given to Noah when he disembarked after the Flood.192

These laws are all given in the form of obligations, one positive, to set up a
legal system, and six obligations to refrain: from idolatry, blasphemy,
adultery, bloodshed, robbery, and eating the limb of a live animal 193. They
are of universal application, and no civilized person would object to any of
them. But the important point is that all other laws may be derived from
them, and I would suggest that it is possible to posit four categories of
obligations, incumbent on all persons and on government and its agencies,
which cover all the conditions necessary for society:
I Respect all persons (including oneself)
II Respect property, (one’s own and that of others, and unowned property)
III Uphold society
IV Behave in good faith.

Full development and description of these categories is a matter for another
paper; but as an example, the obligation to respect property includes the laws
of contract, of tort (trespass etc.), property offences in criminal law, as well
as the law of property, environmental law, and also restrictions on
governmental interference (eminent domain, etc.). The duty to uphold
society includes other areas of criminal law, constitutional law,
administrative law, and the duty of the sovereign to set up and maintain

192
193

Genesis VIII-IX
Tosefta Avoda Zara 9:4, Talmud Bavli Sanhedrin 56-58.
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police and other agencies to uphold the law and courts and the legal system
to adjudicate disputes, and also the duty of the citizen to inform himself
about his society, to take part in the processes for electing a government, and
to familiarize himself with the law.

These obligations form, as we have said, a firm and comprehensive basis for
a modern legal system.

Philip Marcus

Kislev 5768, November 2007
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APPENDIX

DECLARATION OF THE RIGHTS OF MAN - FRANCE, 1789
‘The Representatives of the people of France, formed into a National Assembly, considering that ignorance,
neglect, or contempt of human rights, are the sole causes of public misfortunes and corruptions of
Government, have resolved to set forth, in a solemn declaration, these natural, imprescriptible, and
inalienable rights: that this declaration being constantly present to the minds of the members of the body
social, they may be ever kept attentive to their rights and their duties: that the acts of the legislative and
executive powers of Government, being capable of being every moment compared with the end of political
institutions, may be more respected: and also, that the future claims of the citizens, being directed by
simple and incontestible principles, may always tend to the maintenance of the Constitution, and the
general happiness.
‘For these reasons, the National Assembly doth recognize and declare, in the presence of the Supreme
Being, and with the hope of his blessing and favour, the following sacred rights of men and of citizens:
‘I. Men are born, and always continue, free, and equal in respect of their rights. Civil distinctions, therefore,
can be founded only on public utility.
‘II. The end of all political associations, is, the preservation of the natural and imprescriptible rights of
man; and these rights are liberty, property, security, and resistance of oppression.
‘III. The nation is essentially the source of all sovereignty; nor can any individual, or any body of men, be
entitled to any authority which is not expressly derived from it.
‘IV. Political Liberty consists in the power of doing whatever does not injure another. The exercise of the
natural rights of every man, has no other limits than those which are necessary to secure to every other man
the free exercise of the same rights; and these limits are determinable only by the law.
‘V. The law ought to prohibit only actions hurtful to society. What is not prohibited by the law, should not
be hindered; nor should any one be compelled to that which the law does not require.
‘VI. The law is an expression of the will of the community. All citizens have a right to concur, either
personally, or by their representatives, in its formation. It should be the same to all, whether it protects or
punishes; and all being equal in its sight, are equally eligible to all honours, places, and employments,
according to their different abilities, without any other distinction than that created by their virtues and
talents.
‘VII. No man should be accused, arrested, or held in confinement, except in cases determined by the law,
and according to the forms which it has prescribed. All who promote, solicit, execute, or cause to be
executed, arbitrary orders, ought to be punished; and every citizen called upon, or apprehended by virtue of
the law, ought immediately to obey, and renders himself culpable by resistance.
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‘VIII. The law ought to impose no other penalties but such as are absolutely and evidently necessary: and
no one ought to be punished, but in virtue of a law promulgated before the offence, and legally applied.
‘IX. ‘Every man being presumed innocent till he has been convicted, whenever his detention becomes
indispensable, all rigour to him, more than is necessary to secure his person, ought to be provided against
by the law.
‘X. No man ought to be molested on account of his opinions, not even on account of his religious opinions,
provided his avowal of them does not disturb the public order established by the law.
‘XI. The unrestrained communication of thoughts and opinions being one of the most precious rights of
man, every citizen may speak, write, and publish freely, provided he is responsible for the abuse of this
liberty in cases determined by the law.
‘XII. A public force being necessary to give security to the rights of men and of citizens, that force is
instituted for the benefit of the community, and not for the particular benefit of the persons with whom it is
entrusted.
‘XIII. A common contribution being necessary for the support of the public force, and for defraying the
other expenses of government, it ought to be divided equally among the members of the community,
according to their abilities.
‘XIV. Every citizen has a right, either by himself or his representative, to a free voice in determining the
necessity of public contributions, the appropriation of them, and their amount, mode of assessment, and
duration.
‘XV. Every community has a right to demand of all its agents, an account of their conduct.
‘XVI. Every community in which a separation of powers and a security of rights is not provided for,
wants a constitution.
‘XVII. The right to property being inviolable and sacred, no one ought to be deprived of it, except in
cases of evident public necessity, legally ascertained, and on condition of a previous just indemnity.

CONSTITUTION OF THE UNITED STATES OF AMERICA

We the People of the United States, in Order to form a more perfect Union, establish Justice, insure domestic Tranquility,
provide for the common defence, promote the general Welfare, and secure the Blessings of Liberty to ourselves and our
Posterity, do ordain and establish this Constitution for the United States of America.
Article. I.
Section. 1.
All legislative Powers herein granted shall be vested in a Congress of the United States, which shall consist of a Senate and
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House of Representatives.
Section. 2.
The House of Representatives shall be composed of Members chosen every second Year by the People of the several States,
and the Electors in each State shall have the Qualifications requisite for Electors of the most numerous Branch of the State
Legislature.
No Person shall be a Representative who shall not have attained to the Age of twenty five Years, and been seven Years a
Citizen of the United States, and who shall not, when elected, be an Inhabitant of that State in which he shall be chosen.
Representatives and direct Taxes shall be apportioned among the several States which may be included within this Union,
according to their respective Numbers, which shall be determined by adding to the whole Number of free Persons, including
those bound to Service for a Term of Years, and excluding Indians not taxed, three fifths of all other Persons. The actual
Enumeration shall be made within three Years after the first Meeting of the Congress of the United States, and within every
subsequent Term of ten Years, in such Manner as they shall by Law direct. The Number of Representatives shall not exceed
one for every thirty Thousand, but each State shall have at Least one Representative; and until such enumeration shall be
made, the State of New Hampshire shall be entitled to chuse three, Massachusetts eight, Rhode-Island and Providence
Plantations one, Connecticut five, New-York six, New Jersey four, Pennsylvania eight, Delaware one, Maryland six, Virginia
ten, North Carolina five, South Carolina five, and Georgia three.
When vacancies happen in the Representation from any State, the Executive Authority thereof shall issue Writs of Election to
fill such Vacancies.
The House of Representatives shall chuse their Speaker and other Officers; and shall have the sole Power of Impeachment.
Section. 3.
The Senate of the United States shall be composed of two Senators from each State, chosen by the Legislature thereof for six
Years; and each Senator shall have one Vote.
Immediately after they shall be assembled in Consequence of the first Election, they shall be divided as equally as may be
into three Classes. The Seats of the Senators of the first Class shall be vacated at the Expiration of the second Year, of the
second Class at the Expiration of the fourth Year, and of the third Class at the Expiration of the sixth Year, so that one third
may be chosen every second Year; and if Vacancies happen by Resignation, or otherwise, during the Recess of the
Legislature of any State, the Executive thereof may make temporary Appointments until the next Meeting of the Legislature,
which shall then fill such Vacancies.
No Person shall be a Senator who shall not have attained to the Age of thirty Years, and been nine Years a Citizen of the
United States, and who shall not, when elected, be an Inhabitant of that State for which he shall be chosen.
The Vice President of the United States shall be President of the Senate, but shall have no Vote, unless they be equally
divided.
The Senate shall chuse their other Officers, and also a President pro tempore, in the Absence of the Vice President, or when
he shall exercise the Office of President of the United States.
The Senate shall have the sole Power to try all Impeachments. When sitting for that Purpose, they shall be on Oath or
Affirmation. When the President of the United States is tried, the Chief Justice shall preside: And no Person shall be
convicted without the Concurrence of two thirds of the Members present.
Judgment in Cases of Impeachment shall not extend further than to removal from Office, and disqualification to hold and
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enjoy any Office of honor, Trust or Profit under the United States: but the Party convicted shall nevertheless be liable and
subject to Indictment, Trial, Judgment and Punishment, according to Law.
Section. 4.
The Times, Places and Manner of holding Elections for Senators and Representatives, shall be prescribed in each State by the
Legislature thereof; but the Congress may at any time by Law make or alter such Regulations, except as to the Places of
chusing Senators.
The Congress shall assemble at least once in every Year, and such Meeting shall be on the first Monday in December, unless
they shall by Law appoint a different Day.
Section. 5.
Each House shall be the Judge of the Elections, Returns and Qualifications of its own Members, and a Majority of each shall
constitute a Quorum to do Business; but a smaller Number may adjourn from day to day, and may be authorized to compel
the Attendance of absent Members, in such Manner, and under such Penalties as each House may provide.
Each House may determine the Rules of its Proceedings, punish its Members for disorderly Behaviour, and, with the
Concurrence of two thirds, expel a Member.
Each House shall keep a Journal of its Proceedings, and from time to time publish the same, excepting such Parts as may in
their Judgment require Secrecy; and the Yeas and Nays of the Members of either House on any question shall, at the Desire
of one fifth of those Present, be entered on the Journal.
Neither House, during the Session of Congress, shall, without the Consent of the other, adjourn for more than three days, nor
to any other Place than that in which the two Houses shall be sitting.
Section. 6.
The Senators and Representatives shall receive a Compensation for their Services, to be ascertained by Law, and paid out of
the Treasury of the United States. They shall in all Cases, except Treason, Felony and Breach of the Peace, be privileged
from Arrest during their Attendance at the Session of their respective Houses, and in going to and returning from the same;
and for any Speech or Debate in either House, they shall not be questioned in any other Place.
No Senator or Representative shall, during the Time for which he was elected, be appointed to any civil Office under the
Authority of the United States, which shall have been created, or the Emoluments whereof shall have been encreased during
such time; and no Person holding any Office under the United States, shall be a Member of either House during his
Continuance in Office.
Section. 7.
All Bills for raising Revenue shall originate in the House of Representatives; but the Senate may propose or concur with
Amendments as on other Bills.
Every Bill which shall have passed the House of Representatives and the Senate, shall, before it become a Law, be presented
to the President of the United States: If he approve he shall sign it, but if not he shall return it, with his Objections to that
House in which it shall have originated, who shall enter the Objections at large on their Journal, and proceed to reconsider it.
If after such Reconsideration two thirds of that House shall agree to pass the Bill, it shall be sent, together with the
Objections, to the other House, by which it shall likewise be reconsidered, and if approved by two thirds of that House, it
shall become a Law. But in all such Cases the Votes of both Houses shall be determined by yeas and Nays, and the Names of
the Persons voting for and against the Bill shall be entered on the Journal of each House respectively. If any Bill shall not be
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returned by the President within ten Days (Sundays excepted) after it shall have been presented to him, the Same shall be a
Law, in like Manner as if he had signed it, unless the Congress by their Adjournment prevent its Return, in which Case it
shall not be a Law.
Every Order, Resolution, or Vote to which the Concurrence of the Senate and House of Representatives may be necessary
(except on a question of Adjournment) shall be presented to the President of the United States; and before the Same shall take
Effect, shall be approved by him, or being disapproved by him, shall be repassed by two thirds of the Senate and House of
Representatives, according to the Rules and Limitations prescribed in the Case of a Bill.
Section. 8.
The Congress shall have Power To lay and collect Taxes, Duties, Imposts and Excises, to pay the Debts and provide for the
common Defence and general Welfare of the United States; but all Duties, Imposts and Excises shall be uniform throughout
the United States;
To borrow Money on the credit of the United States;
To regulate Commerce with foreign Nations, and among the several States, and with the Indian Tribes;
To establish an uniform Rule of Naturalization, and uniform Laws on the subject of Bankruptcies throughout the United
States;
To coin Money, regulate the Value thereof, and of foreign Coin, and fix the Standard of Weights and Measures;
To provide for the Punishment of counterfeiting the Securities and current Coin of the United States;
To establish Post Offices and post Roads;
To promote the Progress of Science and useful Arts, by securing for limited Times to Authors and Inventors the exclusive
Right to their respective Writings and Discoveries;
To constitute Tribunals inferior to the supreme Court;
To define and punish Piracies and Felonies committed on the high Seas, and Offences against the Law of Nations;
To declare War, grant Letters of Marque and Reprisal, and make Rules concerning Captures on Land and Water;
To raise and support Armies, but no Appropriation of Money to that Use shall be for a longer Term than two Years;
To provide and maintain a Navy;
To make Rules for the Government and Regulation of the land and naval Forces;
To provide for calling forth the Militia to execute the Laws of the Union, suppress Insurrections and repel Invasions;
To provide for organizing, arming, and disciplining, the Militia, and for governing such Part of them as may be employed in
the Service of the United States, reserving to the States respectively, the Appointment of the Officers, and the Authority of
training the Militia according to the discipline prescribed by Congress;
To exercise exclusive Legislation in all Cases whatsoever, over such District (not exceeding ten Miles square) as may, by
Cession of particular States, and the Acceptance of Congress, become the Seat of the Government of the United States, and to
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exercise like Authority over all Places purchased by the Consent of the Legislature of the State in which the Same shall be,
for the Erection of Forts, Magazines, Arsenals, dock-Yards, and other needful Buildings;--And
To make all Laws which shall be necessary and proper for carrying into Execution the foregoing Powers, and all other
Powers vested by this Constitution in the Government of the United States, or in any Department or Officer thereof.
Section. 9.
The Migration or Importation of such Persons as any of the States now existing shall think proper to admit, shall not be
prohibited by the Congress prior to the Year one thousand eight hundred and eight, but a Tax or duty may be imposed on
such Importation, not exceeding ten dollars for each Person.
The Privilege of the Writ of Habeas Corpus shall not be suspended, unless when in Cases of Rebellion or Invasion the public
Safety may require it.
No Bill of Attainder or ex post facto Law shall be passed.
No Capitation, or other direct, Tax shall be laid, unless in Proportion to the Census or enumeration herein before directed to
be taken.
No Tax or Duty shall be laid on Articles exported from any State.
No Preference shall be given by any Regulation of Commerce or Revenue to the Ports of one State over those of another; nor
shall Vessels bound to, or from, one State, be obliged to enter, clear, or pay Duties in another.
No Money shall be drawn from the Treasury, but in Consequence of Appropriations made by Law; and a regular Statement
and Account of the Receipts and Expenditures of all public Money shall be published from time to time.
No Title of Nobility shall be granted by the United States: And no Person holding any Office of Profit or Trust under them,
shall, without the Consent of the Congress, accept of any present, Emolument, Office, or Title, of any kind whatever, from
any King, Prince, or foreign State.
Section. 10.
No State shall enter into any Treaty, Alliance, or Confederation; grant Letters of Marque and Reprisal; coin Money; emit
Bills of Credit; make any Thing but gold and silver Coin a Tender in Payment of Debts; pass any Bill of Attainder, ex post
facto Law, or Law impairing the Obligation of Contracts, or grant any Title of Nobility.
No State shall, without the Consent of the Congress, lay any Imposts or Duties on Imports or Exports, except what may be
absolutely necessary for executing it's inspection Laws: and the net Produce of all Duties and Imposts, laid by any State on
Imports or Exports, shall be for the Use of the Treasury of the United States; and all such Laws shall be subject to the
Revision and Controul of the Congress.
No State shall, without the Consent of Congress, lay any Duty of Tonnage, keep Troops, or Ships of War in time of Peace,
enter into any Agreement or Compact with another State, or with a foreign Power, or engage in War, unless actually invaded,
or in such imminent Danger as will not admit of delay.
Article. II.
Section. 1.
The executive Power shall be vested in a President of the United States of America. He shall hold his Office during the Term
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of four Years, and, together with the Vice President, chosen for the same Term, be elected, as follows:
Each State shall appoint, in such Manner as the Legislature thereof may direct, a Number of Electors, equal to the whole
Number of Senators and Representatives to which the State may be entitled in the Congress: but no Senator or
Representative, or Person holding an Office of Trust or Profit under the United States, shall be appointed an Elector.
The Electors shall meet in their respective States, and vote by Ballot for two Persons, of whom one at least shall not be an
Inhabitant of the same State with themselves. And they shall make a List of all the Persons voted for, and of the Number of
Votes for each; which List they shall sign and certify, and transmit sealed to the Seat of the Government of the United States,
directed to the President of the Senate. The President of the Senate shall, in the Presence of the Senate and House of
Representatives, open all the Certificates, and the Votes shall then be counted. The Person having the greatest Number of
Votes shall be the President, if such Number be a Majority of the whole Number of Electors appointed; and if there be more
than one who have such Majority, and have an equal Number of Votes, then the House of Representatives shall immediately
chuse by Ballot one of them for President; and if no Person have a Majority, then from the five highest on the List the said
House shall in like Manner chuse the President. But in chusing the President, the Votes shall be taken by States, the
Representation from each State having one Vote; A quorum for this purpose shall consist of a Member or Members from two
thirds of the States, and a Majority of all the States shall be necessary to a Choice. In every Case, after the Choice of the
President, the Person having the greatest Number of Votes of the Electors shall be the Vice President. But if there should
remain two or more who have equal Votes, the Senate shall chuse from them by Ballot the Vice President.
The Congress may determine the Time of chusing the Electors, and the Day on which they shall give their Votes; which Day
shall be the same throughout the United States.
No Person except a natural born Citizen, or a Citizen of the United States, at the time of the Adoption of this Constitution,
shall be eligible to the Office of President; neither shall any Person be eligible to that Office who shall not have attained to
the Age of thirty five Years, and been fourteen Years a Resident within the United States.
In Case of the Removal of the President from Office, or of his Death, Resignation, or Inability to discharge the Powers and
Duties of the said Office, the Same shall devolve on the Vice President, and the Congress may by Law provide for the Case
of Removal, Death, Resignation or Inability, both of the President and Vice President, declaring what Officer shall then act as
President, and such Officer shall act accordingly, until the Disability be removed, or a President shall be elected.
The President shall, at stated Times, receive for his Services, a Compensation, which shall neither be increased nor
diminished during the Period for which he shall have been elected, and he shall not receive within that Period any other
Emolument from the United States, or any of them.
Before he enter on the Execution of his Office, he shall take the following Oath or Affirmation:--"I do solemnly swear (or
affirm) that I will faithfully execute the Office of President of the United States, and will to the best of my Ability, preserve,
protect and defend the Constitution of the United States."
Section. 2.
The President shall be Commander in Chief of the Army and Navy of the United States, and of the Militia of the several
States, when called into the actual Service of the United States; he may require the Opinion, in writing, of the principal
Officer in each of the executive Departments, upon any Subject relating to the Duties of their respective Offices, and he shall
have Power to grant Reprieves and Pardons for Offences against the United States, except in Cases of Impeachment.
He shall have Power, by and with the Advice and Consent of the Senate, to make Treaties, provided two thirds of the
Senators present concur; and he shall nominate, and by and with the Advice and Consent of the Senate, shall appoint
Ambassadors, other public Ministers and Consuls, Judges of the supreme Court, and all other Officers of the United States,
whose Appointments are not herein otherwise provided for, and which shall be established by Law: but the Congress may by
Law vest the Appointment of such inferior Officers, as they think proper, in the President alone, in the Courts of Law, or in
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the Heads of Departments.
The President shall have Power to fill up all Vacancies that may happen during the Recess of the Senate, by granting
Commissions which shall expire at the End of their next Session.
Section. 3.
He shall from time to time give to the Congress Information of the State of the Union, and recommend to their Consideration
such Measures as he shall judge necessary and expedient; he may, on extraordinary Occasions, convene both Houses, or
either of them, and in Case of Disagreement between them, with Respect to the Time of Adjournment, he may adjourn them
to such Time as he shall think proper; he shall receive Ambassadors and other public Ministers; he shall take Care that the
Laws be faithfully executed, and shall Commission all the Officers of the United States.
Section. 4.
The President, Vice President and all civil Officers of the United States, shall be removed from Office on Impeachment for,
and Conviction of, Treason, Bribery, or other high Crimes and Misdemeanors.
Article III.
Section. 1.
The judicial Power of the United States shall be vested in one supreme Court, and in such inferior Courts as the Congress
may from time to time ordain and establish. The Judges, both of the supreme and inferior Courts, shall hold their Offices
during good Behaviour, and shall, at stated Times, receive for their Services a Compensation, which shall not be diminished
during their Continuance in Office.
Section. 2.
The judicial Power shall extend to all Cases, in Law and Equity, arising under this Constitution, the Laws of the United
States, and Treaties made, or which shall be made, under their Authority;--to all Cases affecting Ambassadors, other public
Ministers and Consuls;--to all Cases of admiralty and maritime Jurisdiction;--to Controversies to which the United States
shall be a Party;--to Controversies between two or more States;-- between a State and Citizens of another State;--between
Citizens of different States;--between Citizens of the same State claiming Lands under Grants of different States, and
between a State, or the Citizens thereof, and foreign States, Citizens or Subjects.
In all Cases affecting Ambassadors, other public Ministers and Consuls, and those in which a State shall be Party, the
supreme Court shall have original Jurisdiction. In all the other Cases before mentioned, the supreme Court shall have
appellate Jurisdiction, both as to Law and Fact, with such Exceptions, and under such Regulations as the Congress shall
make.
The Trial of all Crimes, except in Cases of Impeachment, shall be by Jury; and such Trial shall be held in the State where the
said Crimes shall have been committed; but when not committed within any State, the Trial shall be at such Place or Places
as the Congress may by Law have directed.
Section. 3.
Treason against the United States, shall consist only in levying War against them, or in adhering to their Enemies, giving
them Aid and Comfort. No Person shall be convicted of Treason unless on the Testimony of two Witnesses to the same overt
Act, or on Confession in open Court.
The Congress shall have Power to declare the Punishment of Treason, but no Attainder of Treason shall work Corruption of
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Blood, or Forfeiture except during the Life of the Person attainted.
Article. IV.
Section. 1.
Full Faith and Credit shall be given in each State to the public Acts, Records, and judicial Proceedings of every other State.
And the Congress may by general Laws prescribe the Manner in which such Acts, Records and Proceedings shall be proved,
and the Effect thereof.
Section. 2.
The Citizens of each State shall be entitled to all Privileges and Immunities of Citizens in the several States.
A Person charged in any State with Treason, Felony, or other Crime, who shall flee from Justice, and be found in another
State, shall on Demand of the executive Authority of the State from which he fled, be delivered up, to be removed to the State
having Jurisdiction of the Crime.
No Person held to Service or Labour in one State, under the Laws thereof, escaping into another, shall, in Consequence of
any Law or Regulation therein, be discharged from such Service or Labour, but shall be delivered up on Claim of the Party to
whom such Service or Labour may be due.
Section. 3.
New States may be admitted by the Congress into this Union; but no new State shall be formed or erected within the
Jurisdiction of any other State; nor any State be formed by the Junction of two or more States, or Parts of States, without the
Consent of the Legislatures of the States concerned as well as of the Congress.
The Congress shall have Power to dispose of and make all needful Rules and Regulations respecting the Territory or other
Property belonging to the United States; and nothing in this Constitution shall be so construed as to Prejudice any Claims of
the United States, or of any particular State.
Section. 4.
The United States shall guarantee to every State in this Union a Republican Form of Government, and shall protect each of
them against Invasion; and on Application of the Legislature, or of the Executive (when the Legislature cannot be convened),
against domestic Violence.
Article. V.
The Congress, whenever two thirds of both Houses shall deem it necessary, shall propose Amendments to this Constitution,
or, on the Application of the Legislatures of two thirds of the several States, shall call a Convention for proposing
Amendments, which, in either Case, shall be valid to all Intents and Purposes, as Part of this Constitution, when ratified by
the Legislatures of three fourths of the several States, or by Conventions in three fourths thereof, as the one or the other Mode
of Ratification may be proposed by the Congress; Provided that no Amendment which may be made prior to the Year One
thousand eight hundred and eight shall in any Manner affect the first and fourth Clauses in the Ninth Section of the first
Article; and that no State, without its Consent, shall be deprived of its equal Suffrage in the Senate.
Article. VI.
All Debts contracted and Engagements entered into, before the Adoption of this Constitution, shall be as valid against the
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United States under this Constitution, as under the Confederation.
This Constitution, and the Laws of the United States which shall be made in Pursuance thereof; and all Treaties made, or
which shall be made, under the Authority of the United States, shall be the supreme Law of the Land; and the Judges in every
State shall be bound thereby, any Thing in the Constitution or Laws of any State to the Contrary notwithstanding.
The Senators and Representatives before mentioned, and the Members of the several State Legislatures, and all executive and
judicial Officers, both of the United States and of the several States, shall be bound by Oath or Affirmation, to support this
Constitution; but no religious Test shall ever be required as a Qualification to any Office or public Trust under the United
States.
Article. VII.
The Ratification of the Conventions of nine States, shall be sufficient for the Establishment of this Constitution between the
States so ratifying the Same.
The Word, "the," being interlined between the seventh and eighth Lines of the first Page, the Word "Thirty" being partly
written on an Erazure in the fifteenth Line of the first Page, The Words "is tried" being interlined between the thirty second
and thirty third Lines of the first Page and the Word "the" being interlined between the forty third and forty fourth Lines of
the second Page.
Attest William Jackson Secretary
Done in Convention by the Unanimous Consent of the States present the Seventeenth Day of September in the Year of our
Lord one thousand seven hundred and Eighty seven and of the Independence of the United States of America the Twelfth In
witness whereof We have hereunto subscribed our Names,
G°. Washington
Presidt and deputy from Virginia
Delaware
Geo: Read
Gunning Bedford jun
John Dickinson
Richard Bassett
Jaco: Broom
Maryland
James McHenry
Dan of St Thos. Jenifer
Danl. Carroll
Virginia
John Blair
James Madison Jr.
North Carolina
Wm. Blount
Richd. Dobbs Spaight
Hu Williamson
South Carolina
J. Rutledge
Copyright Philip Marcus www.philip-marcus.com

HOHFELD WITHOUT RIGHTS Philip Marcus

Charles Cotesworth Pinckney
Charles Pinckney
Pierce Butler
Georgia
William Few
Abr Baldwin
New Hampshire
John Langdon
Nicholas Gilman
Massachusetts
Nathaniel Gorham
Rufus King
Connecticut
Wm. Saml. Johnson
Roger Sherman
New York
Alexander Hamilton
New Jersey
Wil: Livingston
David Brearley
Wm. Paterson
Jona: Dayton
Pennsylvania
B Franklin
Thomas Mifflin
Robt. Morris
Geo. Clymer
Thos. FitzSimons
Jared Ingersoll
James Wilson
Gouv Morris.

AMENDMENTS TO THE CONSTITUTION – THE BILL OF RIGHTS

Amendment I Congress shall make no law respecting an establishment of religion, or prohibiting the free
exercise thereof; or abridging the freedom of speech, or of the press; or the right of the people peaceably to
assemble, and to petition the Government for a redress of grievances.
Amendment II A well regulated Militia, being necessary to the security of a free State, the right of the
people to keep and bear Arms, shall not be infringed.
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Amendment III No Soldier shall, in time of peace be quartered in any house, without the consent of the
Owner, nor in time of war, but in a manner to be prescribed by law.
Amendment IV The right of the people to be secure in their persons, houses, papers, and effects, against
unreasonable searches and seizures, shall not be violated, and no Warrants shall issue, but upon probable
cause, supported by Oath or affirmation, and particularly describing the place to be searched, and the
persons or things to be seized.
Amendment V No person shall be held to answer for a capital, or otherwise infamous crime, unless on a
presentment or indictment of a Grand Jury, except in cases arising in the land or naval forces, or in the
Militia, when in actual service in time of War or public danger; nor shall any person be subject for the same
offence to be twice put in jeopardy of life or limb; nor shall be compelled in any criminal case to be a
witness against himself, nor be deprived of life, liberty, or property, without due process of law; nor shall
private property be taken for public use, without just compensation.
Amendment VI In all criminal prosecutions, the accused shall enjoy the right to a speedy and public trial,
by an impartial jury of the State and district wherein the crime shall have been committed, which district
shall have been previously ascertained by law, and to be informed of the nature and cause of the accusation;
to be confronted with the witnesses against him; to have compulsory process for obtaining witnesses in his
favor, and to have the Assistance of Counsel for his defence.
Amendment VII In Suits at common law, where the value in controversy shall exceed twenty dollars, the
right of trial by jury shall be preserved, and no fact tried by a jury, shall be otherwise re-examined in any
Court of the United States, than according to the rules of the common law.
Amendment VIII Excessive bail shall not be required, nor excessive fines imposed, nor cruel and unusual
punishments inflicted.
Amendment IX The enumeration in the Constitution, of certain rights, shall not be construed to deny or
disparage others retained by the people.
Amendment X The powers not delegated to the United States by the Constitution, nor prohibited by it to
the States, are reserved to the States respectively, or to the people.

Subsequent amendments were added (and in some cases modified or abolished) in accordance with the
needs of the times: for example, slavery and involuntary servitude were abolished “except as a punishment
for a crime whereof the party shall have been duly convicted” by the XIII Amendment after the Civil War,
in 1865.

The XIV Amendment, ratified in 1868, provides in section 1 for citizenship, and adds: “No State shall
make or enforce any law which shall abridge the privileges or immunities of citizens of the United States;
nor shall any State deprive any person of life, liberty, or property, without due process of law; nor deny any
person within its jurisdiction the equal protection of the laws.”

The XV Amendment (1869) provides the right to vote without regard to “race, color or previous condition
of servitude, and the XIX Amendment gives the right to vote regardless of sex; in 1971 the XXVI
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Amendment stated that “The right of citizens, who are eighteen years of age or older, to vote shall not be
denied or abridged by the United States or any State on account of age”.
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הופלד ללא זכויות
PHILIP MARCUS

תקציר
מילות מפתח :תורת המשפט ,זכויות ,הופלד ,משפט עברי תולדות המשפט.
 .1הגדרת הבעיה הנחקרת

מתוך נסיון רב בענפי המשפט השונים ,ובעיקר בשנים האחרונות בענייני
משפחה ,נוכחתי שהגדרת עניינים משפטיים במונחים של זכויות אינה מאפשרת
שיח מתון ופתרון סכסוכים בדרך יעילה .לכן בקשתי לבחון מדוע כך המצב,
והדבר הוביל אותי לבחון אם אין פגם יסודי במרכזיות של המונח "זכות" בשיח
המשפטי ,החברתי והפוליטי .זאת ,כאשר שיטת המשפט היהודית ,שהיא שיטת
מושלמת הכוללת התייחסות כל סוגי הבעיות המשפטיות ,אינה משתמשת בכלל
במונח "זכות" ,אלא במובן של מתן הכרה למעשים הטובים של האדם ואופיו
הטוב.
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וזלי ניוקום הופלד כתב לפני כ 09-שנה שני ממאמרים בכותרת

Some

Fundamental Legal Conceptions as Applied in Judicial Reasoning194
ובהם ניתח מושגים משפטיים השגורים בפיהם של שופטים ומלומדים במשפט ,וטען כי
השימוש במונח "זכות" ( , (rightהמופיע תדיר בשיח המשפטי ,נעשה לעתים קרובות
מבלי להבחין שמדובר ביחסים משפטיים מסוגים אחרים .כידוע ,הוא בנה טבלאות של
היפוכים משפטיים וקורלטיבים משפטייםjural opposites and jural correlatives :
ודרכם ניסה להבהיר את ההבדלים בין זכות לבין מושגים אחרים – פריבילגיה,
כוח ,חסינות ,מחויבות ,חבות ,פסלות ,ומונח שיצר "אי-זכות".

באנגלית המונחים

הם:
right, privilege, power, immunity, duty, liability, disability, no-right.

 .2המסגרת התאורטית

בעבודה המחקרית ( אשר לגביו קיבלתי אישור להגשתה בשפה האנגלית) ,אבקש
להוכיח ,תוך שימוש בשיטתו של הופלד והכתיבה המשפטית ,ההלכתית ,הפילוסופית,

(1913-14) 23 Yale L.J. 16 and (1917) 26 Yale L.J.710.

194
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והאקדמית ,שרצוי וגם ניתן לפענח כל סוגי המונחים המשפטיים ללא הזדקקות
למושים של זכות ואי-זכות .לכן כותרת העבודה "הופלד ללא זכויות".

לכן העבודה מתייחסת תחילה לשיטתו של הופלד ,כאשר מתוארים הפגמים עליו הוא
הצביע בחשיבה המשפטית בזמן כתיבת מאמריו .לשיטתו ,הרעיון שניתן לפענח את כל
היחסים המשפטיים במונחים של "זכויות" ו"חובות" בטעות יסודו; ומונחים רבים
שבשיח המשפטי היו עמומים ,ולמונח מסויים מובנים שונים בענפי המשפט השונים.
הזהות בין מילים בעלי משמעויות שונות גרמה לדבריו לקושי רב בחשיבה צלולה
ובכתיבה ברורה.

לכן הוא הציע מונחים אחדים עם הגדרות ברורות ,וככלי עזר לשימוש במונחים אלה
סידר אותם בטבלאות.

לאחר סקירה של שיטתו של הופלד ,אני מצביע על יתרונות שיטתו ,ובפרט על נסיונו
להוציא מהשיח המשפטי מילים בנות רבדים רגשיים.

בהמשך ,נבדקים המובנים השונים של המילה "זכות" .לטענתי המילה ” “rightנושאת
מובנים שונים ,כאשר בבסיס הקונוטציה היה לדבר נכון וצודק ,אך המילה עברה
שינויים במהלך השנים ,וכאשר בעבר הרעיון היה אולי שדבר מסויים מגיע לאדם בגלל
אישיותו הטובה או מעשיו הטובים ,כעת מדובר בדבר המגיע לו מעצם היותו קיים ,ללא
קשר עם אופיו ומעשיו.
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מאידך המונחים של חובה ומחוייבות  “duty”, “obligation”,המהווים הבסיס
לחשיבה יהודית אינם נגועים באותו זיהום לשוני ,עליו מצביע הופלד.

חשוב היה בעיני לתאר ,איפוא ,את ההתפתחות ההיסטוריות והפילוסופית של המונח
"זכות" ,ולכך נבדקו שיטות משפט קדומות ,ובכלל זה המשפט הרומי ,וההתפתחויות
החברתיות והפיליטיות שהביאו לידי שינויים בתפיסות שונות ,ובעיקר הכרת האדם
כמרכז השיח .לכן מוקדש חלק מהעבודה לבדיקת התפתחות המשפט הקאנוני של
הכנסיה הקתולית ,והשפעתו ,והשפעת המשפט העברי והחשיבה היהודית ,על מעצבי
השיטה הפוליטית המודרנית – הליבראלית-דמוקרטית  -שמאפיין את שיטות המשפט
המערביות.

לאחר בדיקת החשיבה של גדולי המעצבים של השיח של ימינו ,בשימת דגש על השימוש
במילה "זכות" ,על הגדרותיה השונות ,בכתיבה שלהם ,נבדקים מסמכי יסוד ,כגון
הצהרת זכויות האדם של המהפכה הצרפתית ,הצהרת העצמאות של ארצות הברית,
והחוקה ומגילת הזכויות ,וכן הביקורת עליהם.

הכאן אני מצביע על הסוגים השונים של זכויות שהוצעו כדי לתאר את המערכות
המשפטיות השונות ,ופונה לשיח הזכויות בעידן המודרני ,וגם הביקורת שהושמעה
ומושמעת .ביקורת זו היא גם אנאליטית וגם בדבר תוצאותיו של שיח הזכויות ,אולם
לא מוצעת שיטה שתאפשר המנעות מהשימוש ב"זכויות" כמטבע לשון הכרחי;
המבקרים מנסים למתן את התוצאות החמורות של שיח הזכויות ,אך תקועים בשיטה
הדוגלת עדיין בזכויות כדבר שהוא חיובי וחיוני.
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בחלק הבא נבדקת האפשרות להחליף את שיח הזכויות בשיח מחויבויות בחשיבה
משפטית .נבנו טבלאות חדשות תוך שימוש במונחים של הופלד וההגדרות שלו ,תוך
הסרת שני מונחים “right”:ו.“no-right” -

השיטה היהודית נסקרת ,תוך הדגשת המרכזיות של מצוות בין אדם למקום ובין אדם
לחברו.

 .3ישום ההשערה שניתן להמנע משיח הזכויות ומסקנות מהמחקר

על בסיס יסודות אלה ,נעשית בדיקה אנאליטית של שני ענפי משפט כדי בחון האם די
במונחים של הופלד ללא "זכויות" כדי לעבד סוגיות משפטיות בצורה מספקת .נבחרו
סוגיות ופסקי דין בשני ענפי משפט שונים :דיני קניין ודיני ילדים ,כמייצגות כשלים
הנובעים מהשימוש במונחים של זכויות.

נמצא כי השיטה המוצעת ,אשר משלבת השימוש בהגדרות הופלדיאניות מחד ,ושימוש
בחיובים על בסיס הדגם של המשפט העברי ,כמונח יסוד ,תורמת להבהיר את הסוגיות
המשפטיות .לא רק זה – לו היו משתמשים כשורה במונחים של הופלד ללא "זכויות",
חלק מההתדיינויות היו נמנעות ,והכרעה בסוגיות אחרות היתה פשוטה ומהירה יותר.

מטבע הדברים ,לא ניתן בעבודה בהיקף הנוכחי להצביע על ענפי משפט אחרים :תקוותי
היא להמשיך בבדיקה כדי להצביע על סוגי הכשלים הנגרמים על ידי שימוש לא מדוייק
במונחים משפטיים יסודיים ,ניצול לרעה של "זכויות" ,יעל השיפור שיבוא מאימוץ
השיטה החדשה/ישנה.
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הופלד ללא זכויות
פיליפ מרכוס
בהנחיית דר .דורון מנשה
תזה ,המוגשת כמילוי חלק מהדרישות לקבלת
תואר מוסמך האוניברסיטה
אוניברסיטת חיפה
הפקולטה למשפטים
כסלו תשס"ח
נובמבר 7002
מאושר ע"י........................תאריך..........................
Copyright Philip Marcus www.philip-marcus.com

HOHFELD WITHOUT RIGHTS Philip Marcus

(מנחה העבודה)

מאושר ע"י.......................תאריך............................
 (LL.Mל-

(יו"ר הוועדה החוגית

אוניברסיטת חיפה
הפקולטה למשפטים
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תזה ,המוגשת כמילוי חלק מהדרישות לקבלת
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